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OP  THE 


EXCHEQUER   COURT   OF   CANADA. 

THE  HONOURABLE  GEO.  W.  BURBIDGE. 
Appointed  en  the  1st  day  of  October,  1887 


LOCAL  JUDGES  IN  ADMIRALTY  OP  THE  EXCHEQUER  COURT  OP  CANADA 
During  the  period  of  these  Reports  : 

The   Honourable  A.  B.  Routhier, 

do  James  McDonald,  C.J.S.C.  -    - 

do  EzEKiEL  McLeod,       -    -    -    - 

do  William  W.  Sullivan,  C.J.S.C. 

do  A.  J.  McCoLL»  C.J.S.C.    -    -    - 

(Died  i6th  January,  1902.) 
do  Archer  Martin. B.  C.  do 

(Appointed  March  ist,  1902.) 

do  James  Craig,  J.T.C.     -    Yukon  Territory  District. 

(Appointed  5th  May,  1900.) 

His  Honour  Joseph  E.  McDougall     -     -    -    Toronto  District. 


Quebec 

District 

N. 

S. 

do 

N. 

B. 

do 

P. 

E.I. 

do 

B. 

C. 

do 

ATTORNEYS-GENERAL  FOR  THE  DOMINION  OF  CANADA 

Dwring  Hu  period  of  them  Reports  : 

The  Honourable  David  Mills,  P.C,  K.C. 
HE  Honourable  Charles  Fitzpatrick,  P.C,  K.C. 


S0U0IT0RS-6EN£RAL  FOR  THE  DOMINION  OF  CANADA: 

The  Honourable  Charles  Fitzpatrick,  K.C. 
The  Honourable  H.  G.  Carroll,  K.C. 
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O  J^SES 


DKTBBMINBD  IN  THR 


Exchequer  Court  of  Canada^ 


In  the  Matteb  of  the  Petition  op  Bight  op 
CHARLES  ;HENRI  LETOUENETJX Suppliant; 

AND 

HER  MAJESTY  THE  QUEEN Respondent. 

Damages  to  lavd — Pvhlic  work — 60-51  Vict,  e.  16  sec.   16  (cj — Liahiliiy. 

It  is  the  owner  of  the  land  at  the  time  a  public  work  is  constructed 
that  is  entitled  to  damages  for  lands  taken  for,  or  injuriously 
affected  by,  such  construction,  and  not  his  successor  in  title. 

Hddf  in  view  of  the  opinions  in  The  OU^  of  Quebec  v.  The  Queen  (24  S. 
C.  R  420)  that  where  the  injury  to  property  does  not  occur 
on  a  public  work  the  suppliant  has  no  remedy  under  50-51  Vict, 
c  16  s.  16  (c),  which  provides  that  the  Exchequer  Court  shall 
have  jurisdiction  in  respect  of:  "Every  claim  against  the  Crown 
arising  out  of  any  death  or  injury  to  the  person  or  to  property 
on  any  public  work,  resulting  from  the  negligence  of  any 
officer  or  servant  of  the  Crown,  while  acting  within  the  scope 
of  his  duties  or  employment." 

Where  in  the  division  of  his  land  the  owner  dedicates  a  portion  thereof  to 
the  public  for  a  street  or  highway,  a  part  of  which  is  subsequently 
taken  by  the  Crown  for  a  public  work,  the  owner  is  not  entitled 
to  compensation  for  the  part  so  taken.  Subbing  v.  The  Metropoli- 
tan Board  qf  fFarka  (L.  R.  6.  Q.  B.  37),  and  Paint  v.  TheQusm  (2 
Ex.  C.  R.  149  ;  18  S.  C.  R.  718)  followed. 

Petition  op  right  for  damages  to  lands  alleged 
to  have  been  oaused  by  a  public  work  throagh  the 
negligence  of  the  officers  or  servants  of  the  Crown, 


1900 
NovTlS. 
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1900  rpj^^  facts  of  the  case  are  stated  in  the  reasons  for 

Lbtournkux  judgment. 

Tmi  May  29th,  30th  and  Slst,  1900. 

The  case  came  on  for  trial  at  Montreal. 

Arjnunent 

^oonae  .      ^^  ^^  Mwr^chal  and  /.  de  Bcmcherville  for  suppliants  ; 
H,  Hutchinson  Q.C,  and  A.  Olobensky  for  respondent. 

June  27th,  1900. 
The  case  now  came  on  for  argument 
L,  T.  Mar6chal  for  the  suppliant : 

We  have  brought  our  claim  within  the  meaning  of 
sub-sec.  (c)  of  sec.  16  of  The  Exchequer  Court  Act, 
by  showing  that  the  public  work  has  increased  the 
volume  of  water  of  the  annual  floods.  The  collecting 
drain  built  by  the  officers  of  the  Q-ovemment  is  respon- 
sible for  the  increased  flooding,  and  that  shows  that  it 
is  badly  and  inefficiently  constructed.  It  has  diverted 
the  natural  course  of  the  surface  water  into  the  River 
St.  Pierre.  This  is  an  injury  for  which  an  action  will 
lie.  Kerr  on  Injunctions  (1) ;  Bertrand  v  The  Queen  (2) 
Audette's  Exch.  Prac.  (3).    Arts.  1067,  1078  O.O.L.C. 

Then,  again,  the  Q-overnment  officers  have  been  guilty 
of  negligence  in  not  keeping  the  river  and  culvert  free 
from  obstruction.  The  suppliant  is  entitled  to  past  and 
future  damages. 

A.  Olobensky  for  the  respondent : 

The  suppliant  is  not  entitled  to  past  damages,  because 
the  auteur  could  claim  for  them  at  any  time. 

The  petition  would  not  lie  in  any  event,  because 
there  was  no  expropriation  of  any  land  from  the  sup- 
pliant, and  the  damage  does  not  arise  from  the  con- 
struction of  a  public  work.  Nor  does  it  arise  from  the 
negligence  of  any  officer  or  servant  of  the  Crown  while 

(1)  P.  364.  (2)  2  Ex.  0.  R.  285. 

(3)  P.  103. 
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:acting  within  the  scope  of  his  duties  or  employment       IWK) 
on  a  public  work.     City  of  Quebec  v.  The  Queen  (1) ;  Lbtournkux 
Larose  y.  The  Queen  (2).  rj^^ 

M.  Hutchison  Q.C.,  follows  for  the  respondent :  Qum. 

The  suppliant  bought  the  property  in  1892,  and  it    ^^g?" 
-was  subject  to  being  flooded  then  at  certain  seasons. 
Nothing  was  done  by  the  Q-overnment  since  to  increase 
the  liability  of  the  property  to  be  flooded. 

The  injury  did  not  arise  *  on  '  a  public  work,  and, 
therefore,  it  is  not  within  the  operation  of  50*51  Vict. 
c.  16,  sec.  16  (c).  Then,  there  is  no  liability  on  the  part 
-of  the  Crown.  McFarlane  v.  The  Queen  (3).  There  was 
no  officer  charged  with  the  duty  of  keeping  the  culvert 
clear.  City  of  Quebec  v.  The  Queen  (4).  If  there  is 
negligence  proved,  not  coming  within  sec.  16  of  50-51 
Vict.  c.  16,  the  Crown  is  not  liable.  Burroughs  v.  The 
Queen  (5) ;  Kerr  v.  Atlantic  and  North-  West  Railway 
Co.  (6) ;  Martin  v.  The  Queen.  {1), 

Tna  Judge  of  the  Exchequer  Court  now  (Novem- 
ber 15,  1900)  delivered  judgment. 

The  suppliant  brings  his  petition  to  recover  damages 
to  lands  at  St.  Henri,  in  the  District  of  Montreal,  of 
^which  he  is  seized.  It  is  alleged  that  these  damages, 
resulting  from  the  flooding  of  the  lands,  have  been 
occasioned  '*  by  the  fault,  guilt,  negligence  and  wrong- 
**  ful  deeds  of  the  G-overnment  of  Canada,  and  more 
•*  especially  of  the  Department  of  B^ilways  and  Canals, 
"  and  of  the  employees  of  the  said  Department  while 
"  acting  within  the  scope  of  their  duties  and  employ- 
**  ment."  The  lands  in  question  were  purchased  by 
.the  suppliant  in  1891  and  1892  for  the  sum  of  $18,- 

(1)  24  S.  C.  R.  420.  (4)  24  S.  C.  R.  at  p.  434. 

(2)  6  Ex.  C.  R.  426  (5)  2  Ex.  C.  R.  293. 

(3)  7  a  a  R.  216.  (6)  25  S.  C.  R  197. 

(7)  20  S.  C.  R.  240  ;  Art.  218S  C.  C.  L.  C. 

^78 
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1900       209.19.     Omitting  a  claim  of  $544  for  the  value  of  land 

Letoubnbux  alleged  to  have   been  taken   by  the  Government  for 

q^jp       works  upon  the  River  St.  Pierre,  to  which  it  will  be 

QuBBJ.    necessary  to  refer  again,  he  claims  for  past  damages  a 

Re4i«oiw     sum  of  $16,055.96,  made  up  of  interest  upon  capital 

sud^mr^t.    invested,  taxes  paid,  and   damages  to  a  house.     For 

future  damages  he  claims  a  sum  of  $61,542.90. 

The  lands  are  bounded  on  the  south  by  the  Kiver 
St.  Pierre,  and  are  situated  near  the  Lachine  Canal,  a 
public  work  of  Canada.  In  their  natural  state  they 
were  low  or  bottom  lands,  liable  to  be  wetland  at 
times  to  be  flooded.  Their  condition  has  been  affected 
from  time  to  time  by  the  construction  of  the  canal  and 
works  done  on  it,  and  in  improving  the  River  St, 
Pierre.  The  canal  was  built  a  great  many  years  ago, 
and  the  principal  works  of  which  the  suppliant  com- 
plains were  constructed  prior  to  the  time  when  he 
acquired  the  property.  On  the  whole  it  appears,  I 
think,  that  its  condition  has  been  made  better  rather 
than  worse  by  these  works,  though  that  is  not  a 
material  issue  in  the  case.  If,  in  the  time  of  some 
predecessor  in  title  it  may  have  been  injuriously 
affected  by  the  construction  of  some  public  work,  such 
predecessor,  and  not  the  suppliant,  would  be  entitled 
to  the  damages.  Since  1891,  the  earliest  date  of  the 
latter's  title,  a  drain  has  been  constructed  along  the 
canal  to  collect  the  leakage  therefrom.  This  drain  also 
carries  some  water  from  the  neighbourhood  of  Lachine. 
Besides  this  the  Eiver  St.  Pierre  has  been  deepened  in 
part,  and  the  work  of  deepening  is  proceeding.  Thia 
deepening  of  the  river  does  not  injure,  but  benefits  the 
suppliant's  lands.  As  to  the  drain  there  is  no  doubt 
that  to  some  extent,  when  there  is  a  heavy  rainfall,  it 
enables  the  water  to. reach  the  part  of  the  river  adjacent 
to  the  suppliant's  land  more  quickly  than  it  otherwise 
would  ;  but  on  the  other  hand  it  tends  to  keep  the 

Digitized  by  VjOOQ IC 


VOL.  VII.]        EXCHEQUER  COUnT  REPORTS.  5 

lands  higher  up  the  river  dry,  and  in  consequence  in       i^OO 
condition  to  absorb   more  of   the  rainfall.     On  the  Lptoukneux 
whole  I  agree  with  the  witnesses  who  think  that  there       rpj^ 
is  nothing  in  this  collecting  drain  in  itself  to  occasion     Qtt»«h. 
or  increase  the  flooding  of  the  suppliant's  lands.    The    bmmmm 
real  c^use,  apart  from  natural  causes,  and  the  liability  *^»«««^*. 
of  land  situated  as  this  is  to  be  occasionally  flooded,  is 
the  siphon-culvert  by  which  the  River  St.  Pierre  at  a 
I)oint  below  the  suppliant's  lands  is  carried  under  the 
canal.     This  siphon-culvert  as  it  now  exists  was  con- 
structed in  1878  or  1879.    The  expert  witnesses,  the 
engineers  called  by  the  suppliant  on  the  one  side,  and 
those  called  for  the  Crown  on  the  other,  differ  as  to  its 
sufficiency  for  the  purposes  for  which  it  was  intended ; 
but  that  as  has  already  been  observed  is  not  a  material 
issue  now.     The  present  owner  has   no  claim  to  the 
damages,  if  any,  occasioned  to  the  lands  in  question 
by  the  construction  of  this  culvert,  in  1878  or  1879. 
So  it  seems  to  me  that  this  is  not  a  case  in  which  the 
suppliant  can  recover  for  damages  to  property  injuri- 
ously affected  by  the  construction  of  a  public  work. 
(The  Exchequer  Court  Act,  s.  16  (b) ). 

Is  it  a  claim  arising  out  of  any  injury  to  property  on  a 
public  work  resulting  from  the  negligence  of  any 
officer  or  servant  of  the  Crown  while  acting  within 
the  scope  of  his  duties  or  employment?  {Ibid.  s.  16 
(c)).  J  think  it  is  a  fair  inference  from  the  evidence, 
and  I  find  that  between  January,  1897,  when  the  diver 
Fitzpatrick  examined  it,  and  the  23rd  of  July,  1899, 
when  this  petition  was  brought,  this  culvert  was 
allowed  to  fill  up  to  some  extent.  In  April,  1900,  it 
was  found  to  be  badly  choked,  and  it  would,  I  think, 
take  some  time  to  get  into  the  condition  in  which  it 
was  then  found.  But  for  Fitzpatrick's  evidence  I 
•should  have  thought  that  perhaps  the  filling  up  had 
been  going  on  from  a  time  prior  to  1807.     The  exami- 
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1^00       nation  he  then  made  is,  I  think,  sufficient  to  rebut  any 
LETovmux  case  of  negligence  to  keep  the  culvert  clear  prior  to 
f^^       that  time,  that  otherwise  might  arise.     It  was  the 
Q^™*     duty  of  the  superintending  officer  of  the  Crown  in 
charge  of  this  work  to  see  that  this  culvert  was  kept 
clear.    The  necessary  money  was  voted,  and  so  far  as 
I  can  see  there  was  no  excuse  for  the  failure  to  keep  it 
in  good  order  and  condition.     The  result  was  that  the 
suppliant's  lands  were  flooded  more  than  they  other- 
wise would  have  been,   and  for  this  he  is,  I  think, 
entitled  to  damages  if  his  case  is  within  the  statute, 
giving  the  court  jurisdiction,  but  not  otherwise.     ( The 
Exchequer  Court  Act,  s.  16  (c).) 

A  somewhat  similar  question  arose  in  the  case  of 
The  City  of  Quebec  v.  The  Queen  (1).  In  the  view 
taken  of  the  statute  by  the  learned  Chief  Justice  Sir 
Henry  Strong  and  Mr.  Justice  Foumier  in  that  case, 
the  suppliant  might,  I  think,  in  a  case  such  as  this, 
recover  under  the  clause  that  gives  the  court  jurisdic- 
tion arising  under  any  law  of  Canada  (s.  15  {d)).  But 
that  view  does  not  appear  to  have  had  the  support  of 
the  majority  of  the  court.  Then  as  to  clause  (c)  which 
gives  the  court  jurisdiction  to  hear  and  determine  every 
claim  against  the  Crowu  arising  out  of  any  death  or 
injury  to  the  person  or  to  property  on  any  public  work, 
resulting  from  the  negligence  of  the  Crown's  officer 
while  acting  within  the  scope  of  his  duty  or  employ- 
ment, Mr.  Justice  Gwynne  and  Mr.  Justice  King  were 
of  opinion  that  it  did  not  apply  in  a  case  of  injury  to 
property  not  occurring  upon  a  public  work,  and  the 
Chief  Justice  and  Mr.  Justice  Foumier,  for  reasons  not 
stated,  thought  that  the  provision  was  not  applicable 
to  the  case  then  before  the  court.  Mr.  Justice  Tasche- 
reau  concurred  in  the  judgment  dismissing  the  appeal, 
because  in  his  opinion  the  rock  upon  which  the  citadel 

(1)  24  S.C.R.  420. 
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at  Quebec  rests  is  not  a  public  work  or  a  work  at  all,       i^OO 
within  the  meaning  of  the  statute,  and  the  suppliant  Letoubnbux 
had  failed  to  prove  negligence.     With  regard  to  the       rp^^ 
place  where  the  injury  to  property  on.  a  public  work     Qhmh. 
occurs,  I  have  always  been  inclined  to  think — I  express    wumm^wtm 
my  view  with  great  deference  to  the  opinions  of  the  '■ 
learned  judges  who  think  otherwise — that  it  is  suffi- 
cient  to  bring  the  case  within  the  statute  if  the  cause 
of  the  injury  is  or  arises  on  the  public  work.  It  would, 
I  think,  be  no  answer  to  those  entitled  to  bring  an 
action  for  the  death  of  any  one  on  a  public  work  to 
say  that  the  death  did  not  occur  there,  if  the  injury 
causing  death  was  received  on  the  work ;  and  so  it 
seems  to  me  that  the  intention  of  the  statute  was  to 
give  a  remedy  to  persons  whose  property  is  injured  by 
the  negligence  of  the  Crown's  officers  in  the  discharge 
of  their  duties  on  public  works,  whether  such  pro- 
perty is  actually  on  the  public  work,  or  being  near 
enough  thereto  to  be  injured  by  such  negligence  is 
actually  injured  thereby.     But  in  view  of  the  concur- 
rence of  opinion  of  four  of  the  learned  judges  who 
took  part  in  The  City  of  Quebec  case  (1)  that  clause  (c) 
of  section  16  of  The  Exchequer  Court  Act  conferred  no 
jurisdiction  in  the  case  therein  set  up,  I  am,  I  think, 
constrained  to  hold  that  it  is  not  applicable  to  the  case 
now  under  consideration. 

Then  with  reference  to  the  claim  made  by  the  sup- 
pliant for  land  taken  for  a  public  purpose,  there  is  no 
evidence  of  any  taking  in  the  manner  set  out  in  the 
statute.  {The  Expropriation  Act  (2)).  It  appears,  how- 
ever, that  in  widening  the  Kiver  St.  Pierre  where  it  is 
adjacent  to  the  suppliant's  land,  part  of  the  bank  was 
dug  up  and  thrown  back.  There  is  nothing  to  show 
whether  this  was  authorized  or  not ;  whether  it  was  in 
fact  a  trespass  or    an   expropriation  of    land.     But 

(1)  24  S.  C.  R.  420.  (2)  52  Vict.  c.  13, 8.  8. 
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1900       assuming  for  the  moment  that  it  was  an  act  of  expro- 
LrrouRNBux  priation,  it  is  clear,  I  think,  that  the  suppliant  cannot 
rp^      recover.    For  it  appears  that  the  portion  of  the  bank  so 
Q^™'-    dug  up  and  thrown  back  was  part  of  a  street  or  high- 
way that  the  suppliant  in  1892  dedicated  to  the  public 
by  registering  the  plan  and  subdivision  of  his  property. 
For  the  taking  by  the  Crown  of  a  portion  of  this  street, 
even  if  taken  according  to  law,  the  suppliant  would 
have  no  valid   claim.     Stebbing-  v.  TTie  Metropolitan 
Board  of  Works  (I) ;  Paint  v.  The  Queen  (2) 

In  conclusion,  I  may  perhaps  be  permitted  to  say 
that  I  think  the  siphon-culvert  that  has  been  referred  to 
ought  to  have  been  kept  clean,  and  because  it  was  not, 
the  suppliant  has,  in  respect  of  his  property  near 
thereto,  suffered  some  loss  and  damage.  Not  that  I . 
think  his  damages  from  that  cause  to  have  been 
very  considerable.  The  land  affected  was  useful  only 
for  the  purpose  of  selling  it  off  for  building  lots  ;  and 
there  has  been  very  little  demand  for  them  apart  alto- 
gether from  any  additional  flooding  to  which  they 
were  liable  while  the  culvert  was  choked  up.  On  that 
question  the  evidence  of  Mr.  Mainwaring,  a  real  estate 
agent  called  by  the  suppliant,  is  conclusive.  He  says 
that  from  the  end  of  1894  to  1899  there  was  no  demand 
for  real  estate  of  this  class.  The  market  was  practically 
dead.  But  it  is  possible  that  during  the  years  1897, 
1898  and  1899  the  sales  may  to  some  extent  have  been 
affected  by  the  additional  flooding  to  which  the 
lands  were  liable  because  of  the  condition  in  which 
the  siphon-culvert  then  was,  and  for  any  loss  thereby 
suffered  I  should  have  awarded  damages  had  I  thougth 
that  I  had  jurisdiction.  There  will  be  judgment  for 
the  respondent. 

Jud*rment  accordingly. 
Solicitor  for  suppliant : — L.  T.  Mar4chal 
Solicitor  for  respondent : — A.  Globensky, 
(i)  L.  R.  6  Q.  B.  37.  (2)"2lEx7aR.  149.  ;  18  S.C.R.  71^. 
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THE  BOSTON  RUBBER  SHOE  COM- )  pj^^nj^ipj. .  ^^ 


AND 

THE  BOSTON  RUBBER  COMPANY  |  dependant 
OF  MONTREAL  (Limited) \  ^b^ni^^t. 

Trademark — Infringement — Trade-Name — Statemeini  of  claim — Sufficiency 
of — Demurrer. 

In  an  action  for  infringement  of  a  trade-mark,  it  is  a  sufficient  allega- 
tion that  the  trade- mark  used  by  the  defendant  is  the  registered 
trade -mark  of  the  plaintiff  to  charge  in  the  statement  of  claim 
that  the  registered  trade -mark  of  the  plaintiff  and  the  mark  used 
by  the  defendant  are  in  their  essential  features  the  same. 

2.  It  is  not  necessary  in  such  statement  of  claim  to  allege  that  the 

imitation  by  the  defendant  of  the  plaintiff's  trade-mark  is  a 
fraudulent  imitation. 

3.  It  is  not  necessary  to  allege  that  the  defendant  used  the  mark  with 

intent  to  deceive,  and  to  induce  a  belief  that  the  goods  on  which 
their  mark  was  used  were  made  by  the  plaintiff. 

JJEMURRER  to  the  statement  of  claim  in  an  action 
for  infringement  of  a  trade-mark. 

The  statement  of  claim  filed  by  plaintiff  was,  in 
substance,  as  follows : 

•'The  plaintiff  is  a  company  duly  incorporated  in 
the  year  1868  or  thereabouts  to  carry  on  the  business 
of  manufacturing  and  selling  rubber  boots  ^d  shoes, 
having  its  chief  place  of  business  at  the  cities  of 
Boston  and  Maiden,  State  of  Massachusetts,  in  the 
United  States  of  America. 

•*  The  defendant  is  a  company  incorporated  by  letters- 
patent  on  or  about  the  27th  day  of  November,  1896, 
under  the  laws  of  the  Dominion  of  Canada  to  carry  on 
a  similar  business  to  that  of  the  plaintiff,  and  having 
its  chief  place  of  business  in  the  City  of  Montrea^ 
Canada. 


Nov.  16. 
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1900 
Ths 

BOBTOH 
BUBBBB 

Shob  Co. 
Thb 

BOBTON 
RUBBBR 

Company. 


"  Thatjever  since  its  [incorporation  the  plaintiff  has 
been  and  still  is  carrying  on  the  said  business  of 
mannfacturing  rubber  boots  and  shoes  and  selling  the 
same  to  dealers  and  consumers  in  the  United  States  of 
America  and  in  the  City  of  Montreal  and  elsewhere 
throughout  the  Dominion  of  Canada,  as  well  as  in 
almost  every  other  civilized  country  of  the  world. 

"  That  ever  since  its  incorporation  the  plaintiff  has 
used  as  its  trade-mark  applied  to  and  placed  upon 
rubber  boots  and  shoes  so  made  and  sold  by  it  a  mark 
the  essential  features  of  which  consist  of  the  words 
**  Boston  Rubber  Shoe  Company  "  generally  arranged 
as  follows ; 


o  o  6  d  o  o  o  o 


but  sometimes  with  the  words  otherwise  arranged  and 
with  the  form  of  the  diagram  altered  or  omitted. 

"  That  the  plaintiff  is  the  owner  of  said  mark,  it  or 
its  predecessors  in  said  business  having  been  the  first 
to  use  the  same  and  having  continuously  down  to  the 
present  time  so  used  it.  • 

"  That  the  plaintiff's  goods  always  were  and  are 
well  and  favourably  known  throughout  Canada  and 
other  parts  of  the  world  by  said  trade  mark  and  were 
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purchased  and  dealt  in  under  the  description  indicated       i^OO 
by  said  mark.  Thi 

"  That  on  or  about  the  second  day  of  October,  1897,     J^^ 
the  said  trade-mark  was  duly  registered  by  the  plain-    Shoi  Co. 
tiff  in  the  Department  of  Agriculture  of  the  Dominion       xhib 
of  Canada   under  the  statutes  of  Canada  respecting    5^|!?? 
registration  of  trade-marks   and  a  certificate  therefor  CoMPAirT. 
duly  granted  to  the  plaintiff,  and  said  mark  had  also  buu^^% 
been  therefore  duly  registered  as  a  trade-mark  in  the   ^'  ^•^^ 
United  States  of  America  under  the  laws  in  force 
there  in  that  behalf. 

"  That  on  or  about  the  2lst  October,  1896,  the 
Toronto  Eubber  Shoe  Manufacturing  Company 
(Limited)  obtained  the  registration  under  the  statute 
of  Canada  respecting  trade-marks  of  a  specific  trade- 
mark  consisting  of  the  word  **  Boston,"  and  a  certifi- 
cate for  such  registration  was  duly  granted  to  said  last 
mentioned  company  and  on  or  about  the  20th  Septem- 
ber, 1897,  by  assignment  duly  made  the  plaintiff 
became  and  now  is  the  assignee  of  all  the  right  and 
title  of  said  Toronto  Rubber  Shoe  Manufacturing  Com- 
pany (Limited)  to  the  said  trade-mark. 

"  That  in  or  prior  to  the  year  1899  the  defendant 
began  and  has  ever  since  carried  on  the  manufacture 
and  sale  in  said  City  of  Montreal  and  elsewhere  in 
Canada  of  rubber  boots  and  shoes  of  similar  classes  to 
those  made  and  sold  by  the  plaintiff  and  put  there- 
upon and  applied  thereto  as  the  defendant's  mark  the 
following : 


said  mark  being  placed  upon  the  same  part  of  the  boot 
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1900 


The 

BOSTOH 
RlTBBVR 

ShobCo. 

V, 

Thx 

BOSTOH 

HVBBCB 

COMPAHT. 


or  shoe  made  by  the  defendant  as  the  plaintiff  on  its 
boots  and  shoes  nsed  to  place  its  said  trade-mark. 

""  That  said  defendant  has  not  obtained  the  registra- 
tion of  said  mark  nnder  the  statutes  of  Canada  respect- 
ing trade-marks. 

'*  The  said  mark  so  nsed  by  the  defendant  is  in  its 
essential  features  the  same  as  that  of  the  first  mentioned 
trade-mark  of  the  plaintiff  or  in  any  event  resembles 
the  same  and  is  an  imitation  thereof  and  is  an  infringe- 
ment of  the  plaintiffs  said  trade-mark. 

"  The  said  mark  so  used  by  the  defendant  so  closely 
resembles  in  its  essential  features  and  mode  of  appli- 
cation upon  similar  classes  of  goods  the  said  mark 
used  by  the  plaintiff  as  to  be  calculated  to  mislead  the 
public  in  Canada  and  elsewhere  into  believing  that  in 
"purchasing  the  goods  made  by  the  defendant  and 
so  marked  they  are  purchasing  goods  made  by  the 
plaintiff. 

**  That  said  mark  so  used  by  defendant  is  also  in  its 
esseDtial  features  the  same  as  the  trade-mark  secondly 
above  mentioned  and  of  which  the  plaintiff  is  assignee 
as  aforesaid  or  in  any  event  resembles  the  same  and  is 
an  imitation  and  infringement  thereof. 

''  The  defendant  has  made  and  is  still  making  large 
profits  out  of  the  sale  in  Canada  of  boots  and  shoes  so 
marked  by  it  as  aforesaid  which  sales  and  profits  have 
been  brought  about  in  whole  or  in  part  by  reason  of 
the  purchasers  of  said  boots  and  shoes  being  misled 
by  said  defendant's  mark  into  purchasing  the  said 
goods  made  by  the  defendant  believing  them  to  be 
goods  made  by  the  plaintiff. 

The  plaintiff  therefore  prays  : 

"  That  the  defendant  may  be  restrained  by  the  order 
and  injunction  of  this  honourable  court  from  con- 
tinuing to  use  the  said  mark  now  in  use  by  the  defend- 
ant or  any  other  mark  similar  thereto  upon  rubber 
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boots  and  shoes  or  any  other  goods  made  or  sold  by  the  i^WO 
defendant  and  from  in  any  other  way  infringing  the  Twi 
plaintiffs  said  registered  marks  or  either  of  them.  R^i^ii 

*•  That  the  defendant  may  be  restrained  from  making,  Shoe  Co. 
selling  or  otherwise  disposing  of  rubber  boots  and  thb 
shoes  made  by  the  defendant  with  said  mark  now  in  ^^^ 
use  by  the  defendant  as  aforesaid  or  any  other  mark  Compamt. 
calculated  to  mislead  the  public  into  believing  that  in  mtiu^^m 
purchasing  said  goods  they  are  purchasing  goods  •'J^lJ^*- 
made  by  the  plainti£ 

"  That  the  plaintiff  may  be  paid  by  the  defendant 
all  damages  that  the  plaintiff  may  have  sustained  or 
may  hereafter  sustain  by  reason  of  the  infringement  of 
the  plaintiffs  said  marks  or  either  of  them  by  the 
defendant  as  aforesaid  and  may  also  be  paid  all  profits 
that  the  defendant  has  made  from  sales  by  the  defend- 
ant of  rubber  boots  and  shoes  with  said  defendant's 
mark  upon  them  to  the  public  in  the  belief  that  they 
were  buying  goods  made  by  the  plaintiff,  and  all 
damages  that  the  plaintiff  may  have  otherwise  sus- 
tained by  the  use  of  said  mark  by  the  defendant  owing 
to  its  closely  resembling  said  marks  or  either  of  them 
of  the  plaintiff. 

**That  a  reference  to  ascertain  such  damages  may  be 
directed  if  thought  necessary. 

"  That  the  plaintiff  may  have  such  further  or  other 
relief  as  may  be  considered  just  and  may  be  paid  the 
costs  of  this  action. 

To  the  statement  of  claim  the  defendant  demurred 
in  substance,  as  follows : 

The  defendant  demurs  to  the  plaintiffs  statement  of 
claim,  and  says  that  the  same  is  bad  in  law  on  the 
ground  that  it  is  not  alleged  in  said  statement  of  claim 
that  the  mark  alleged  to  have  been  put  upon  the 
rubber  boots  and  shoes  made  and  sold  by  the  defend- 
ant is  the  registered  trltde-mark  of  plaintiff  set  forth  in 
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1900       paragraph  4  of  said  statement  or  a  fraudulent  imita- 
Si       tion  thereof. 
E^^sA        "  Because  it  is  not  alleged  that  defendant's  said  mark 
Shob  Co.    is  the  trade-mark  set  forth  in  paragraph  8  of  said  state- 

Thb       ment  or  a  fraudulent  imitation  thereof. 
RuBBXB        "  Because  it  is  not  alleged  in  said  statement  of  claim 
CoMPAVT.  that  defendant's  said  mark  has  been  made  or  used  by 
Mtatemeat  defendant  with  intent  to  deceive  and  to  induce  any 
•f  wmctm.    p^^gQjj  ^Q  believe  that  the  goods  on  which  the  defen- 
dant's mark  was  used  were  made  by  plaintiff. 

"  Because  it  appears  from  the  said  statement  of  claim 
that  the  words  of  the  defendant's  mark  as  set  forth  in 
parasrraph  9  of  said  statement  are  essentially  the  cor- 
porate name  of  the  company  defendant ;  and  that  the 
wording  and  arrangement  thereof  are  entirely  different 
from  the  wording  and  arrangement  of  plaintifi^s 
alleged  trade-mark. 

"Because  the  registration  of  the  word  *  Boston'  as 
alleged  in  paragraph  8  cannot  prevent  the  use  by  the 
company  defendant  of  its  own  corporate  name  or  of 
the  essential  and  prominent  words  of  its  said  corporate 
name. 

"  Because  it  does  not  in  any  way  appear  from  the 
allegations  of  said  statement  of  claim  that  the  defen- 
dant has  infringed  any  trade-mark  of  the  company 
plaintiff." 

October  25th,  1900. 
The  demurrer  now  came  on  for  argument. 

A.  McGoun,  Q.C.  for  the  defendant  in  support  of 
demurrer  : 

It  is  not  sufficient  to  allege  that  the  defendant  has 
infringed  by  imitating  the  plaintiff's  mark ;  it  should 
also  be  charged  that  the  imitation  was  done  fraudu- 
lently. Secondly,  it  is  no  infringement  upon  a  trade- 
mark to  merely  use  the  name  of  a  corporation  upon 
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the  {(oodfi  manufactured  by  that  corporation.    That  is  1^00 

all  the  defendant  has  done  here.    The    words  used  Thb 

by  us,  and  of  which  the  plaintiff  complains,  are  in  ^^"JJJ 

effect  the  corporate  name  of  our  company.    This  is  no  Shob  Co. 

infringement.    Browne  on  Trade- Marks  (1) ;   Faber  v.  tm 

Faber  (2) ;  London  and  Provincial  Law  Assurance  Society  ^^'^^ 

V.  London  and  Provincial  Joint  Stock  Life  Assurance  Co.  Compant. 

(8) ;  Colanial  Life  Assurance  Co.  v.  Home  and  Colonial  Ar^^eat 

Assurance  Co.  (4) ;  Sebastian  on  Trade-marks  (5)  ;  Kerly  *    

on  Trade-marks  (6). 

R,  V.  Sinclair,  contra  : 

Plainly  under  the  8rd  section  of  The  Trade-mark  and 
Design  Act  and  under  the  authorities,  an  innocent 
infringement  may  be  restrained.  Sebastian  on  Trade- 
marks (*7) ;  Kerly  on  Trade-marks  (8) ;  The  English  courts 
have  always  granted  relief  without  proof  of  fraudulent 
use.  Millington  v.  Fox  (9).  The  defendant  has  no 
authority  for  the  proposition  that  fraudulent  intention 
should  be  alleged. 

Secondly,  the  defendant  cannot  escape  the  conse- 
quences of  its  infringement  by  saying  that  it 
merely  uses  its  corporate  name  on  its  goods.  Our 
trade-mark  was  known  to  the  trade  before  it  secured 
its  corporate  existence.  {Tussaud  y.  Tusmud  (10) ;  Plant 
Seed  Co,  v.  Michel  Plant  and  Seed  Co  (11) ;  Celluloid 
Mfg.  Co.  x.Cellonite  Mfg.  Co.  (12) ;  Sebastian  on  Trade- 
marks (18). 

By  its  demurrer  the  defendant  admits  that  the 
public  have  been  deceived  into  purchasing  its  goods 

(1)  2nd  ed.,  sees.  196,  420.  (7)  4th  ed.  p.  124. 

(2)  49  Barb.  367.  (8)  p.  4. 

(3)  17  L.  J.  Oh.  37.  (9)  3  My.  and  Cr.  338  ; 

(4)  33  Beav.  648.  ( lO)  44  Ch.  Div.  678. 
(6)  4th  ed.,  p.  266.  (II)  23  Mo.  App.  679. 
(6)  P.  398.  (12)  32  Fed.  Rep.  94. 

(13)  4th  Ed.  p.  221  and  foot  note. 
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1900  for  those  of  the  plaintiff.    Johnston  v.  Orr-Ewing  (1) ; 

Tm  Sjose  v.  McLean  Publishing  Co.  (2). 

RuBBBB  ^-  McOounj  Q.C.  replied,   citing  26  Am.  and  Eng. 

Shoe  Co.  EncycL  of  Law  p.   444 ;  Browne  on   Tirade^marks,   sec. 

Thb       886. 
Boston 

RUBBIB 

'  The  Judge  of  the  Exchequer  Court  now  (No- 
vember 15th,  1900)  delivered  judgment  : 

By  the  demurrer  to  the  statement  of  claim  it  is 
admitted,  among  other  things,  that  the  defendant 
company  put  upon  rubber  boots  and  shoes,  a  mark 
that  is  in  its  essential  features  the  same  as  the  plain- 
tiff's registered  trade-mark  used  by  the  latter  ui)on 
rubber  boots  and  shoes  manufactured  by  them  ;  that 
the  mark  is  placed  on  the  same  part  of  the  boot  or 
shoe ;  that  in  any  event  it  resembles  the  plaintifi^s 
trade-mark  and  is  an  imitation  and  infringement 
thereof.  It  is  also  admitted  that  the  mark  so  used  by 
the  defendant  so  closely  resembles  in  its  essential 
features  and  mode  of  application  to  similar  classes  of 
goods  the  plaintiff's  registered  trade-mark  as  to  be 
calculated  to  mislead  the  public  of  Canada  and  else- 
where into  believing  that  in  purchasing  goods  made 
by  the  defendant  and  so  marked  they  are  purchasing 
goods  made  by  the  plaintiff. 

The  grounds  of  the  demurrer  are  in  substance  as 
follows : 

First,  that  the  statement  of  claim  is  bad  in  that  it  is 
not  alleged  therein  that  the  mark  used  by  the  defen- 
dant is  the ,  registered  trade-mark  of  the  plaintiff. 
As  to  this  it  seems  to  me  that  the  allegation  that  the 
plaintiff's  trade-mark  (which  is  alleged  to  be  regi- 
stered) and  the  mark  used  by  the  defendant  are  in 
their  essential  features  the  same,  is  sufficient.     It  may 

(1)  7  App.  Cas.  219.  (2)  24  Ont  A.  R.  240. 
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as  a  matter  of  fact  be  that  they  are  not ;  but  for  the       '^00 
purposes  of  the  demurrer  it  is  admitted  that  they  are.       Thib 

Secondly,  it  is  objected  that  the  statement  of  claim     ^^^^ 
is  bad  because  it  is    not   alleged   therein    that    the   Shoe  Co, 
imitation  by  the  defendant  of  the  plaintiflPs  trade-mark       tm 
is  a  fraudulent  imitation.    That,  it  seems  to  me,  is  not    Bostoh 
necessary.     Imitation  involves  knowledge ;  and  if  one   Company. 
by  a  mark  attached  to  his  goods  knowingly  imitates   wummonm 
another's  trade-mark,  I  do  not  see  very  well  how  he  is  ^mdsmmt. 
to  expect  a  court  to  find  that  the  thing  is  done  inno- 
cently.     Of  course  a  trader  may  happen,  without  know- 
ledge of  another's  trade-mark,  to  adopt  the  same  mark, 
but  it  cannot  in  such  a  case  be  said  with  propriety 
that  the  mark  so  adopted  is  an  imitation.     But  even  in 
such  a  case  the  true  owner  is  entitled  to  protection. 

I  am  also  of  opinion  that  the  third  ground  of 
demurrer  cannot  be  sustained.  It  is  objected  that  the 
statement  of  claim  is  bad  because  it  is  not  alleged  that 
the  defendant  used  the  mark  with  intent  to  deceive, 
and  to  induce  a  belief  that  the  goods  on  which  his 
mark  was  used  were  made  by  the  plaintifi.  But  that 
again  is  not  necessary,  for  the  fraud  that  entitles  the 
owner  of  the  trade-mark  to  redress  need  not  consist 
in  an  intention  to  deceive  on  the  part  of  the  defen- 
dant, but  may  consist  in  an  actual  deception,  or  in 
the  creation  of  a  probability  of  deception  indepen- 
dently of  any  fraudulent  intention.  {Sebastian's  Law 
of  Trade-Marks  (1)). 

Then  it  is  also  argued  that  the  statement  of  claim  is 
bad  because  it  appears  from  it  that  the  mark  used  by 
the  defendant  is  its  corporate  name.  That  will  no 
doubt  be  an  important  fact  in  the  defendant's  favour 
when  the  case  comes  to  be  heard  upon  the  merits  ;  but 
it  will  not,  it  seems  to  me,  constitute  a  good  defence 
to  the  action  if  the  facts  that  are  admitted  by  the 
(1)  4tli  Ed.  169. 
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1900  demurrer,  as  hereinbefore  stated,  are  found  to  be  the 

Tm  true  facts  of  the  case. 

Rmb«b  ^^^  demurrer  is  overruled.      The  defendant  may, 

Shoe  Co.  within  twenty  days,  file  a  statement  in  defence,  upon 

The  P^yi^ig  t^®  plaintiff  company  its  costs  of  the  demurrer. 
Boston 

RuBBXR  Judgment  accordingly. 

COMPANT. 

^^^^^  Solicitor  for  plaintiff:  R.  V.  Sinclair. 


J««SMIMIt. 


'*****^       Solicitors  for  defendant:  McGoun  8c  England. 


Digitized  by  VjOOQ IC 


VOL.  VII.]        EXCHEQUER  COURT  REPORTS. 


19 


Between 


THE  QUEEN  on  the  infobmation  of) 
THE   Attorney-General    for    the  >  Plaintiff; 
Dominion  of  Canada ) 

AND 


ELLEN  O'BRYAN  ;  THE  BRITISH 
AND  FOREIGN  MARINE  INSUR- 
ANCE COMPANY  (Limited); 
MOIR,  SON  &  CO. ;  HUGH  D.  Mc- 
KENZIE;  CHARLES  COCHRAN, 
AND  J.    NORMAN  RITCHIE,  ad- 

MINISTRATORS     OF     THE     ESTATE     OF 

JAMES  S.  COCHRAN  AND  WIL- 
LIAM F.  PICKERING,  AND  JOHN 
WHITE 


-  Defendants. 


1900 
NovTlS. 


SubrogtUion — EstmtiaU  of ^Voluntier^ Evidence. 

The  doctrine  of  subrogation  is  part  of  the  law  of  the  Province  of 
Kova  Scotia. 

2.  Subrogation  arises  either  upon  convention  or  by  law,  but  in  the 

Province  of  Nova  Scotia  the  creditor  must  be  a  party  to  the  con- 
vention.    It  is  not  sufficient  that  it  be  with  the  debtor  only. 

3.  Subrogation  by  operation  of  law  is  recognized  not  only  by  the 

civil  law,  but  it  has  been  adopted  and  followed  by  courts  admin- 
istering the  law  of  England. 

4.  It  is  an  incident  of  the  doctrine  of  subrogation  that  an  obligation 

extinguished  by  a  payment  made  by  a  third  party  is  treated  as 
still  subsisting  for  his  benefit. 

5.  Where  one  is  enlilled  to  be  subrogated  to  the  rights  of  a  judgment- 

creditor  he  is  to  be  subrogated  to  all  and  not  to  part  only  of  the 
latter 's  rights  in  such  judgment. 

6.  In  a  proceeding  in  the  Exchequer  Court  of  Canada,  if  a  conflict 

arises  between  the  rules  of  evidence  established  by  a  provincial 
statute  and  those  subsisting  by  virtue  of  a  Dominion  statute,  the 
latter  will  prevail. 
SemhUf  a  mere  stranger,  or  volunteer,  who  pays  the  debt  of  another 
without  any  assignment  or  agreement  for  subrogation,  without 
being  under  any  legal  obligation  to  make  the  payment,  and  with- 
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1900  out  being  compelled  to  do  so  for  the  preservation  of  any  rights  o' 

property  of  bis  own,  cannot  invoke  tbe  benefit  of  the  doctrine  of 


The 


QuBBN  subrogation. 


V. 


O'Bbtav.    I  jjjg  ^j^^   arose   upon  an  information  filed  by  the 
Anr»«Bt  Crown  for  the  purpose  of  expropriating  certain  landa 
in  Halifax,  N.S.,  for  the  nse  of  the  Intercolonial  Rail- 
way. 

The  Crown  tendered  the  parties  entitled  to  the  same 
the  sum  of  $1,000  in  full  of  compensation  and  dam- 
ages, and  this  sum  was  agreed  upon  by  the  defendants 
as  sufficient,  but  a  dispute  arose  between  them  as  to 
those  really  entitled  to  the  compensation. 
The  facts  are  stated  in  the  reasons  for  judgment. 

November  1st,  1899. 

H.  Mellish  for  plaintiff; 

W,  W.  Walsh,  H.  Mclnnes,  and  /.  A.  Chisholm  for 
the  defendants. 

The  trial  of  the  case  was  begun  at  Halifax,  N.S. ; 
after  hearing  several  witnesses  the  Judge  of  the  Ex- 
chequer Court  referred  the  case  to  a  special  referee  for 
enquiry  and  report.  The  referee's  report  was  filed  on 
the  5th  March,  1900.  The  effect  of  the  report  is  stated 
in  the  reasons  for  judgment. 

March  12th,  1900. 

R.  L.  Borden,  Q.C.,  on  behalf  of  the  defendants 
appealing,  contended  that  the  defendant  White  was  not 
entitled  to  be  subrogated  to  the  rights  of  the  defendant 
McKenzie  by  merely  paying  off  the  latter's  judgment. 
There  was  no  agreement  between  McEenzie  and 
White  for  that  purpose,  and  White  was  merely  a 
volunteer.  Sheldon  on  Subrogation  (1);  Shinn  v.  Budd 
(2);  Sanford  v.  McLean  (3);  Hoover  v.  Epler  (4). 

(1)  Pars.  2,  3,  24f.  (3)  3  Paige  117. 

(2)  14  N.J.  Eq.  234.  (4)  52  Penn.  622. 
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Under  the  law  of  Nora  Scotia,  subrogation  cannot       IWO 
be  effected  by  an  agreement  between  the  judgment-       thb 
debtor  and  a  third  person  dischaiging  the  judgment.     Q^^ 
The    judgment-creditor    must    be  a  party    to  such   O'Bbtah. 
agreement.     (24  Am.  dh  Eng.  Ency,  of  Law  291).  Ar^^ent 

When  McKenzie  gave  a  satisfaction  piece  to  Horley,       

one  of  the  judgment-debtors  under  his  judgment,  the 
judgment  was  thereby  discharged  against  all  the  de- 
fendants, and  no  one  could  have  any  rights  as  creditor 
under  it. 

Then,  again,  White's  evidence  as  to  conversations 
with  the  deceased  husband  of  the  defendant  O'Bryan 
is  inadmissible.  («.  S  N,  S.  bth  Ser,  r.  107.)  The  re- 
feree erred  in  admitting  this  evidence,  which  was 
offered  to  show  that  the  deceased  assented  to  an  arran- 
gement whereby  White  was  to  be  subrogated  to  Mc- 
Kenzie*s  interests  when  he  paid  off  the  latter's  judg- 
ment. 

R.  G,  Code,  for  the  defendants  McKenzie  and 
White,  contra,  contended  that  there  was  no  discharge 
of  all  the  judgment-debtors  by  reason  of  McKenzie 
signing  a  satisfaction  piece  to  one  of  the  judgment- 
debtors.  It  is  a  part  of  the  doctrine  of  subrogation 
that  an  obligation  extinguished  by  the  payment  of  the 
third  party  is  treated  as  still  subsisting  for  his  benefit.  * 
Sheldon  on  Subrogation,  par.  1 ;  Brown  v.  McLean  (1)  ; 
Abetl  V.  Morrison.  (2). 

June  19th,  1900. 

Judgment  by  consent  allowing  defendant  O'Bryan 
$192.92  as  her  share  of  the  compensation  money, 
together  with  $85  as  her  costs. 

The  Judge  of  the  Exchequer  Court  now  (Novem- 
ber 15th,  1900)  delivered  judgment. 

(1)  18  Ont.  R.  533.  (2)  19  Ont.  R.  669. 
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i900  The  Crown  in  this  case  offers  to  pay  to  the  defend- 

ants, or  to  snch  of  them  as  are  entitled  thereto,  the  snm 
of  one  thousand  dollars  as  compensation  for  the  lands 
described  in  the  information,  and  it  is  conceded  by  all 
I)arties  that  the  amount  .is  sufficient.  The  claim  of  the 
defendant,  Ellen  O'Bryan,  to  a  first  charge  upon  the 
same  in  respect  of  her  right  of  dower  in  the  lands  in 
question  is  not  disputed  by  any  one ;  and  a  declaration 
has  already  been  made  that  she  is  entitled  to  be  paid 
the  sum  of  one  himdred  and  ninety-two  dollars  and 
ninety-seven  cents  in  satisfaction  of  her  right  of  dower. 

For  the  balance  of  eight  hundred  and  seven  dollars 
and  three  cents  there  are  on  the  present  appeal  from 
the  report  of  the  learned  referee  two  claimants ;  the 
defendant  John  White,  and  the  defendant  company 
The  British  and  Foreign  Marine  Insurance  Company, 
Limited.  If  the  latter  should  succeed  against  White, 
a  question  would  arise  between  them  and  the  defend- 
ants Moir,  Son  &  Co.,  which  by  arrangement  between 
themselves  has  been  deferred  and  is  not  now  in  con- 
troversy. 

The  Crown  acquired  title  to  the  lands  in  question 
on  the  19th  of  August,  1898.  The  allegation  in  the 
fifth  paragraph  of  the  information  that  it  was  acquired 
on  the  8rd  of  November,  1894,  is  an  error  that  has  been 
corrected  by  an  admission  of  the  parties  interested, 
filed  in  this  court  on  the  5th  of  July  last. 

The  question,  then,  is  as  to  the  resi)ective  rights  or 
interests  of  the  defendant  White,  and  The  British  and 
Foreign  Marine  Insurance  Company,  Limited,  in  the 
lands  mentioned  in  the  information  on  the  19th  day  of 
August,  1893. 

One  Edward  0*Bryan,  who  died  some  years  prior  to 
1898,  had  in  his  lifetime  been  seized  in  fee  of  these 
and  other  lands  in  the  City  and  County  of  Halifax, 
subject  to   a   number  of  judgments   that   had  been 
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recorded  against  them.  At  present  we  are  concerned  IWO 
with  two  only  of  these  charges  upon  the  lands  of  the  thb 
deceased,  one  a  judgment  in  favour  of  Hugh  D.  Mc-  Quekh 
Kenzie  for  |1,019.61,  duly  registered  on  the  20th  of  O'Bbtah. 
June,  1891 ;  and  the  other  in  favour  of  The  British 
and  Foreign  Marine  Insurance  Company,  Limited,  for 
1756.48,  duly  registered  on  the  8rd  of  May,  1892.  The 
judgment  that  McEenzie  held  against  O'Bryan  was 
obtained  upon  a  promissory  note  of  which  one  Horley 
was  the  maker  for  O'Bryan's  accommodation,  and  upon 
which  McEenzie  had  also  obtained  a  judgment  against 
Horley.  The  debt  due  by  O'Bryan  and  Horley  to  Mc- 
Eenzie was  discharged  by  the  defendant  White,  under 
circumstances  to  be  referred  to,  and  he  claims  to  be  sub- 
rogated to  McEenzie's  rights  at  the  time  in  the  judg- 
ment registered  against  0*Bryan's  lands.  On  the  1st 
day  of  June,  1891,  the  City  of  Halifax,  in  consideration 
of  $20,200,  conveyed  to  O'Bryan  the  property  and 
premises  at  Halifax  known  as  "  The  City  Market  Pro- 
perty." On  the  20th  of  the  same  month  O'Bryan 
mortgaged  the  property  to  one  Corbett  to  secure  the 
repayment  of  the  sum  of  $20,000.  The  deed,  the 
mortgage,  and  McEenzie's  judgment  were  all  regis- 
tered on  the  same  day,  the  20th  of  June,  1891.  On 
the  same  day  also  an  indenture  by  way  of  agreement 
under  seal  was  made  and  executed  between  O'Bryan 
and  Corbett  by  which  the  interest  of  O'Bryan  in  any 
money  he  might  be  entitled,  on  the  sale  of  the  said 
property,  to  receive  after  Corbett'e  claims  were  satisfied, 
was  assigned  to  Corbett  to  pay  the  sum  of  $4,000,  with 
interest,  to  the  defendant  White.  This  indenture  was 
duly  recorded  on  the  29th  of  June,  1891.  White 
finding  that  the  McEenzie  judgment  constituted  a 
prior  charge  to  the  agreement  by  which  he  became 
interested  in  "  The  City  Market  Property"  paid  or  dis- 
charged the  judgment,  under,  he  alleges,  an  agreement 
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1900       with  O'Bryan  that  he,  White,  should  in  respect  of  such 
Tm      judgment  stand  in  McKenzie's  shoes.    McKenzie  was 
QuBBH     ^^^  j^  party   to  the   agreement  and  at  the  time  knew 
O'Bbtav.    nothing  of  it.     Being  paid,  he  signed  on  the  llth  of 
June,  1891,  a  satisfaction  piece  in  respect  of  the  judg- 
ment against  Horley,  whose  goods  were  at  the  time 
under  seizure.     By  an  indenture  bearing  date  of  the 
4th  of  May,  1898,  but  in  fact  executed  and  registered 
after  the  Grown  had  acquired  title  to  the  lands,  the 
compensation  for  which  is  in  question  here,  McEenzie 
assigned  any  interest  that  he  had  in  the  said  judgment 
to  the  defendant  White. 

Now  it  is,  I  think,  clear  that  White's  position  as  to 
the  compensation  money,  and  his  claim  thereto,  is  not 
in  any  way  assisted  by  this  assignment.  In  deter- 
mining who  is  entitled  one  must  look  at  the  state  of 
the  title  and  the  condition  of  things  as  they  existed  on 
the  19th  day  of  August,  1898,  when  the  lands  became 
vested  in  the  Crown.  If  at  that  date  White  was  not 
entitled,  the  subsequent  assignment  will  not  assist, 
though  of  course  it  does  not  prejudice,  his  claim. 

With  reference  to  the  arrangement  between  White 
and  O'Bryan,  to  which  McKenzie  was  not  a  party, 
by  which  it  was  intended  that  White  should  have 
McKenzie's  rights  in  the  judgment  against  O'Bryan, 
it  is  contended  that  such  an  agreement  made  with  the 
judgment-debtor  only  is  sufficient.  In  support  of  that 
view  reference  is  made  to  the  American  and  English 
Encyclopedia  of  Law^  (Volume  24,  page  291,)  where  it 
is  stated  that  such  a  convention  or  agreement  may  be 
made  either  with  the  debtor  or  creditor.  But  it  will 
be  observed  that  the  cases,  on  the  authority  of  which 
that  proposition  is  made,  were  decided  by  the  Supreme 
Court  of  Louisiana,  and  in  that  State  as  in  the 
Province  of  Quebec,  the  rules  of  law  as  to  subrogation 
form   part  of   the    Civil   Code.     (Civil   Code,   Lower 
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Canada,  Arts.  1154-115*7 ;  Beyised  Code  Louisiana  IWO 
<1870)  Arts.  2159-2162).  By  the  laws  both  of  the 
Province  and  State  mentioned  subrogation  is  either 
conventional  or  legal,  and  the  convention  may  be 
either  with  the  creditor  or  the  debtor,  under  the  cir- 
cumstances mentioned  in  the  Code.  But  in  the  latter 
case  certain  prescribed  incidents  are  necessary  to  the 
validity  of  the  proceeding.  There  is  no  similar  law 
in  force  in  the  Province  of  Nova  Scotia  ;  and  the  requi- 
sites of  a  valid  subrogation  in  such  a  case  are  wholly 
wanting  here. 

There  is,  however,  a  subrogation  which  takes  place 
by  operation  of  law,  which  is  recognized  not  only  by 
the  Civil  Law  on  which  the  Codes  referred  to  are 
founded,  but  which  has  been  adopted  and  followed 
by  courts  administering  the  common  law  of  England. 

With  reference  to  this  doctrine  I  cannot,  I  think,  do 
better  than  to  give  at  length  an  extract  from  the 
opinion  of  the  Supreme  Court  of  the  United  States 
delivered,  by  Mr.  Justice  Miller  in  the  case  of  The 
Aetna  Life  Insurance  Company  v.  Middleport :  (1) 

*'  One  of  the  principles  lying  at  the  foundation  of 
"  subrogation  in  equity,  in  addition  to  the  one  already 
"  stated,  that  the  person  seeking  this  subrogation  must 
*'  have  paid  the  debt,  is  that  he  must  have  done  this 
"  under  some  necessity,  to  save  himself  from  loss 
"  which  might  arise  or  accrue  to  him  by  the  enforce* 
**  ment  of  the  debt  in  the  hands  of  the  original  cred- 
"  itor  ;  that,  being  forced  under  such  circumstances  to 
"  pay  off  the  debt  of  a  creditor  who  had  some  superior 
•'  lien  or  right  to  his  own,  he  could  for  that  reason  be 
**  subrogated  to  such  rights  as  the  creditor,  whose  debt 
**  he  had  paid,  had  against  the  original  debtor  *  * 
4J=  #  #  #  #  * 


(1)  124  U.  S.  R.  at  p.  647. 
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1900  **  These  propositions  are  very  clearly  stated  in  a  use- 

Tm       "  ftil  monograph  on  the  Law  of  Subrogation^  by  Henry 

^""^      **  N.  Sheldon,  and  are  well  established  by  the  author- 

O^BTAH.    "  ities  which  he  cites.     The  doctrine  of  subrogation  is 

"  derived  from  the  civil  law,  and  *  it  is  said  to  be  a 

"  legal  fiction,  by  force  of  which  an  obligation  extin- 

"guished  by  a  payment  made  by  a  third  person  is 

"  treated  as  still  subsisting  for  the  benefit  of  this  third 

"  person,  so  that  by  means  of  it  one  creditor  is  sub- 

"  stituted  to  the  rights,  remedies  and  securities  of  an- 

"  other It  takes  place  for  the  benefit  of  a  person 

**  who,  being  himself  a  creditor,  pays  another  creditor 
*'  whose  debt  is  preferred  to  his  by  reason  of  privileges 
"  or  mortgages,  being  obliged  to  make  the  payment, 
"  either  as  standing  in  the  situation  of  ^  surety,  or  that 
"  he  may  remove  a  prior  incumbrance  from  the  prop- 
**  erty  on  which  he  relies  to  secure  his  payment.  Sub- 
*'  rogation  as  a  matter  of  right,  independently  of  agree- 
"  ment,  takes  place  only  for  the  benefit  of  insurers ; 
*'  or  of  one,  who,  being  himself  a  creditor,  has  satisfied 
"  the  lien  of  a  prior  creditor ;  or  for  the  benefit  of  a 
^^  purchaser  who  has  extinguished  an  incumbrance 
**  upon  the  estate  which  he  has  purchased ;  or  of  a 
"  co-obligor  or  surety  who  has  paid  the  debt  which 
**  ought,  in  whole  or  in  part,  to  have  been  met  by 
"  another.' "     Sheldon  on  Subrogation.  (1) 

"  In  par.  240  it  is  said :  *  The  doctrine  of  subrogation 
"  is  not  applied  for  the  mere  stranger  or  volunteer, 
"  who  has  paid  the  debt  of  another,  without  any 
"  assignment,  or  agreement  for  subrogation,  without 
"  being  under  any  legal  obligation  to  make  the  pay- 
"ment,  and  without  being  compelled  to  do  so  for 
"the  preservation    of  any  rights  or  property  of  his 


(1)  Paw.  2,  3. 
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''This  is  sustained  by  a  reference  to  the  cases  of      i^OO 
•*  Shinn  v.  Budd  (1) :  Sandford  v.  McLean  (2) :  Hoover  v.       thb 
''Epler(S).    InGadsden  O.Brown  (4),  Chancellor  John-     ^^^ 
**son   says: — *The  doctrine  of  snbrogrftion  is  a  pure  O'Brtah. 
**  unmixed  equity  having  its  foundation  in  the  prin- 
"ciples  of  natural  justice,  and  from  its  very  nature  #■ 
*  never  could  have  been  intended  for  the  relief  of  those 
"  who  were  in  any  condition  in  which  they  were  at 
**  liberty  to  elect  whether  they  would  or  would  not 
**  be  bound  ;  and,  as  far  as  I  have  been  able  to  learn  its 
"  history,  it  never  has  been  so  applied.     If  one  with 
*'  the  perfect  knowledge  of  the  facts  will  part  with  his 
"  money,  or  bind  himself  by  his  contract  in  a  sufficient 
"consideration,  any  rule  of  law  which  would  restore 
"  him   his  money   or  absolve  him  from  his  contract 
**  would  subvert  the  rules  of  social  order.     It  has  been 
*'  directed  in  its  application  exclusively  to  the  relief  of 
*  those  that  were  already  bound  who  could  not  but 
**  choose  to  abide  the  penalty.'  " 

"  This  is  perhaps  as  clear  a  statement  of  the  doctrine 
on  this  subject  as  is  to  be  found  anywhere." 

"Chancellor  Walworth,  in  the  case  of  Sandford  v. 
McLean  (5);  said: — *It  is  only  in  cases  where  the 
**  person  advancing  money  to  pay  the  debt  of  a  third 
"  party  stands  in  the  situation  of  a  surety,  or  is  com- 
**  pelled  to  pay  it  to  protect  his  own  rights,  that  a  court 
"  of  equity  substitutes  him  in  the  place  of  the  creditor, 
"  as  a  matter  of  course,  without  any  agreement  to  that 
"  effect.  In  other  cases  the  demand  of  a  creditor  which 
"  is  paid  with  the  money  of  a  third  person,  and  without 
"  any  agreement  that  the  security  shall  be  assigned  or 
**  kept  on  foot  for  the  benefit  of  such  third  person,  is 
"absolutely  extinguished."* 

(1)  14   N.  J.   £q.   (I  McCarter)     (3)  52  Penn.  622. 
234.  (4)  Speer'sEq.  (So.  Car.)  37,41. 

(2)  3  Paige,  117.  (5)  3  Paige,  122. 
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1900  "  In  Memphis   Sf  Little  Rock  Railroad  v.  Dow  (1), 

•   The       "  this  court  said  ; — *  The  right  of  subrogation  is  not 

QuKBH     u  founded  on  contract.     It  is  a  creation  of  equity  ;  is 

O'Bbtav.   "  enforced  solely  for  the  purpose  of  accomplishing  the 

'  ends  of  substantial  justice,  and  is  independent  of  any 

"  contractual  relations  between  the  parties.'" 

"  In  the  case  of  Shinn  v.  Budd,  (2)  the  New  Jersey 
"  Chancellor  said  :  (8) 

'*  *  Subrogation  as  a  matter  of  right,  as  it  exists  in 
"  the  civil  law,  from  which  the  term  has  been  borrowed 
"  and  adopted  in  our  own,  is  never  applied  in  aid  of  a 
**  mere  volunteer.  Legal  substitution  into  the  rights 
"  of  a  creditor,  for  the  benefit  of  a  third  person,  takes 
"  place  only  for  his  benefit  who,  being  himself  a  credit- 
**  or,  satisfies  the  lien  of  a  prior  creditor,  or  for  the 
**  benefit  of  a  purchaser  who  extinguishes  the  encum- 
"  brances  upon  his  estate,  or  of  a  co-obligor  or  surety 
"  who  discharges  the  debt,  or  of  an  heir  who  pays  the 
"  debts  of  the  succession."  (Code  Napoleon,  book  3, 
"  tit.  3  art.  1251 ;  Civil  Code  of  Louisiana,  art.  215Y ;  1 
"Pothier  on  Oblig.  part  3,  c.  1,  art.  6,  sec.  2.)  *  We  are 
"  ignorant,  say  the  Supreme  Court  of  Louisiana,  of 
**  any  law  which  gives  to  the  party  who  furnishes 
"  money  for  the  payment  of  a  debt  the  rights  of  the 
*'  creditor  who  is  thus  paid.  The  legal  claim  alone 
**  belongs  not  to  all  who  pay  a  debt,  but  only  to  him 
"  who,  being  bound  for  it,  discharges  it.'  Nolte  <&  Co. 
*'  V.  Their  Creditors  (4) ;  Curtis  v.  Kitchen  (5)  ;  Coz  v, 
'*  Baldwin  (6).  The  principle  of  legal  substitution,  as 
"  adopted  and  applied  in  our  system  of  equity,  has,  it 
'*  is  believed,  been  rigidly  restrained  within  these 
"  limits.' " 


(1)  120  U.  S.  287.  (4)  9  Martin  602  ; 

(2)  14  N.  J.  Eq.  (1  McCarter)  234.     (5)  8  Martin  706  ; 

(3)  At  pp.  236,  237.  (6)  1  Miller's  Louis.  R.  147. 
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**  The  cases  here  referred  to  as  having  been  decided       i^oo 
"in  the  Supreme  Court  of  Louisiana  are  especially       The 
"  applicable,  as  the  Code  of  that  State  is  in  the  main     Q^™ 
**  founded  on  the  civil  law  from  which  this  right  of  O'Brtah, 
**  subrogation  has  been  adopted  by  the  chancery  courts 
"  of  this  country.    The  latest  case  upon  this  subject  is  *• 
'*  one  from  the  appellate  court  of  the  State  of  Illinois, 
**  Suppiger  v.  Garrels  (1) ;  the  substance  of  which  is 
"  thus  stated  in  the  syllabus : — 

"'Subrogation  in  equity  is  confined  to  the  relation 
"of  principal  and  surety  and  guarantors,  to  cases 
"  where  a  person  to  protect  his  own  junior  lien  is  com- 
"  pelled  to  remove  one  which  is  superior,  and  to  cases 
"  of  insurance.  ^  ^  ^  Any  one  who  is  under  no 
"  legal  obligation  or  liability  to  pay  the  debt  is  a 
*•  stranger,  and,  if  he  pays  the  debt,  a  mere  volunteer.' " 

The  doctrine  of  subrogation  by  operation  of  law  has 
also  been  adopted  and  acted  upon  by  courts  of  the 
Province  of  Ontario.  Brown  v.  McLean  (2) ;  Abell  v. 
Morruon  (3). 

It  is  objected,  however,  to  White's  claim  that  McKen- 
zie's  judgment  was  paid ;  and  that  the  discharge  of 
Horley  discharged  O'Bryan.  That  must,  I  think,  be 
conceded ;  but  it  is  not  conclusive  against  White,  for 
it  is  an  incident  of  the  doctrine  of  subrogation  that  an 
obligation  extinguished  by  a  payment  made  by  a  third 
party  is  treated  as  still  subsisting  for  his  benefit.  Then 
it  is  further  objected  to  White's  claim  that  he  did  not 
pay  0'Bryan*s  debt  to  protect  an  interest  in  the  pro- 
perty from  the  expropriation  of  which  the  right  to 
compensation  arises.  He  paid  it  to  protect  his  interest 
in  other  lands  of  O'Bryan.  But  if  he  ought,  under  the 
circumstances  disclosed  in  this  case,  to  be  subrogated 
by  operation  of  law  to  McKenzie's  rights  under  the 


(1)  20  Brad  well  111.  App.  626.        (2)  18  Ont.  R.  633. 
(3)  19  Ont.  R.  669. 
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1900  judgment  (and  I  think  he  ought  to  be)  then  he  is,  it 
Thb  seems  to  me,  entitled  to  be  subrogated  to  all  and  not 
Qu^KH  ^^  p^j.j.  Qj^jy  ^f  ^j^^  latter's  rights  and  interests  therein. 
O'Bbtan.  There  is  a  question  of  evidence  to  which  some  refe- 
rence ought  perhaps  to  be  made.  All  of  White's  testi- 
mony relative  to  the  arrangement  whereby  McKenzie's 
rights  and  interests  in  the  judgment  against  O'Bryan 
were  to  be  reserved  to  White,  was  objected  to  as  inad- 
missible in  view  of  the  provisions  of  Chapter  107  of 
The  Revised  Statutes  of  Novi  Scotia,  6th  Series,  "  Of 
Witnesses  and  Evidence".  After  consideration  the 
learned  referee  admitted  the  evidence,  and  I  think 
rightly.  By  the  21st  section  of  The  Canada  Evidence 
Act,  1898  (1),  it  is  provided  that  in  all  proceedings  over 
which  the  Parliament  of  Canada  has  legislative  autho- 
rity, the  laws  of  evidence  in  force  in  the  province  in 
which  such  proceedings  are  taken,  shall,  subject  to  the 
provisions  of  that  and  other  Acts  of  the  Parliament  of 
Canada,  apply  to  such  proceedings.  By  the  3rd  section 
of  the  Act  it  is  provided  that  a  person  shall  not  be 
incompetent  to  give  evidence  by  reason  of  interest  or 
crime.  The  Nova  Scotia  Evidence  Act  contains  a  simi- 
lar provision  (2) ;  but  it  also  contains  a  proviso  (8)  that 
in  any  proceeding  brought  by  or  against  the  executor 
or  administrator  of  a  deceased  person,  it  shall  not  be 
competent  for  any  other  of  the  parties  to  such  pro- 
ceeding to  give  evidence  of  dealings,  agreements  or 
conversations  with  the  deceased.  The  present  pro- 
ceeding, however,  is  not  one  by  or  against  the  executor 
or  administrator  of  O'Bryan.  That  is  one  answer  to 
the  objection.  Then  the  Canadian  statute  expressly 
provides  that  a  witness  shall  not  be  incompetent  by 
reason  of  interest,  and  there  is  no  qualification  or  pro- 
viso.    In  a  proceeding  in  this  court  the  Act  of  Parlia- 

(1)  66  Vict.  c.  31.  (2)  RS.N.S.  6th  ser.  c.  107,  a.  16. 

(3)  Section  16. 


Digitized  by  VjOOQ IC 


YOL,  VII.]        EXCHEQUER  COURT  REPORTS.  »1 

ment  and  not  the  proviso  contained  in  the  Nova  Scotia       i^oo 
statute  must  be  followed.    The  question  is,  however,       tm 
of  no  considerable  importance  in  this  case,  if  White's     Q^^ 
Tight  to  compensation  depends  upon  legal  and  not  upon  O^Brtait. 
conventional  subrogation. 

In  the  opinion  of  the  learned  referee,  White's  proof  *■ 
of  the  amount  of  his  claim  against  O'Bryan  was  unsa. 
tisfactory.  He  seems,  however,  to  think  that  the 
iT^as  at  least  as  much  due  to  him  as  would  exhaust  the 
sum  with  which  the  court  has  to  deal,  and  in  that 
view  I  am  inclined  to  concur.  I  think,  however,  that 
it  would  not  be  unreasonable,  if  the  other  claimants 
desire  it,  to  send  the  matter  back  to  the  referee  to  take 
further  evidence  as  to  the  state  of  the  accounts  bet 
ween  White  and  O'Bryan,  it  being  understood  of 
course  that  in  respect  of  any  such  further  proceeding 
the  costs  must  abide  the  event. 

If  the  other  claimants  do  not  desire  this,  there  will 
be  a  declaration  that  the  defendant  White  is  entitled 
to  the  balance  of  the  compensation  money,  that  is,  to 
the  sum  of  eight  hundred  and  seven  dollars  and  three 
cents ;  and  (with  the  exception  of  the  defendant  Ellen 
O'Bryan,  as  to  whose  costs  an  order  has  already  been 
made)  there  will  be  no  costs  to  any  of  the  defendants, 
either  against  the  Crown,  or  as  between  themselves. 

Judgment  accordingly. 
Solicitors  for  plaintiflf : — W,  B.  Ross. 
Solicitors  for  defendants  : — 

Moir  Son  &  Co. — J.  A.  Chisholm. 
do  do        The  British  and  Foreign 

Marine  Insurance  Co. — 
W.  H.  Fulton, 
do  do        Hugh  D.  McKenzie : — 

W.  A.  Henry, 
do  do        Ellen  O'Bryan:— JT.  W.  Walsh, 

do  added  defendant  John  White  : — 

Drysdale  &  Mclnnes. 
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1900      THE  QUEEN  on  the  information  j 

DecTlO  ^^    '^^^     AtTORNEY-GeXKRAL     FOR/       PLAINTIFF; 

*       THE  Dominion  of  Canada ) 

AND 

N.      K.      CONNOLLY,     MICHAEL )  j^_„^j^.^„ 
CONNOLLY  AND  JOHN  CONNOR  J  ^bfbndants. 

Oamishee  frouu^  Orovm  teeking  9ame— English  Order  45,  RuU  1 — Practice, 

Order  45  of  the  English  Rules  respecting  garnishee  process  is  not 
applicable  to  a  proceeding  by  Information  by  the  Crown.  The 
Crown's  remedy  is  by  Writ  of  Extent. 

L  HIS  was  an  application,  in  Chambers,  by  the  Crown, 
for  a  Bummons  to  show  cause  why  a  garnishee  order 
should  not  be  made  against  ihe  Hobbs  Hardware  Com- 
pany of  London,  Ontario,  alleged  to  be  indebted  to  the 
defendant  John  Connor,  a  judgment-debtor  of  the 
Crown,  in  the  sum  of  $1,000  and  upwards. 

December,  10th,  1900. 

Glyn  Osier,  in  support  of  the  application,  cited 
The  Exchequer  Court  Act  sec.  21.  This  invokes  the 
provisions  of  English  Order  46.  Tinder  the  practice 
established  by  that  Order,  garnishee  process  may  be 
issued  to  attach  a  debt  due  to  the  Crown. 

The  Crown  is  a  *  person '  within  the  meaning  of  the 
English  order  referred  to. 

It  cannot  be  said  that  Eule  46  of  the  Exchequer  Court 
Rules  cuts  out  the  operation  of  the  English  rules 
invoked  by  Rule  2  of  November  13th,  1891  (1) ;  for 
Rule  46  only  provides  for  a  writ  of  immediate  extent 
against  the  Crown's  debtor.  It  leaves  untouched  the 
remedy  sought  here. 

(1)  Audette's  Exch.  Piac.,  p.  222. 
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The  Judge  of  the  Exchequer  Court  : — ^The  pro-       i^oo 
ceedings  in  this  suit  were  begun  by  information,  and       thr 
so  far  as  no  special  provision  as  to  the  practice  is  made     ^^^^-^-^ 
by  the  rules  of  this  court,  it  is  governed  by  the  prac-  Connolly. 
tice  on  the  Revenue  side  of  the  Queen's  Bench  Division     bcimoim 

for 

of  the  High  Court  of  Justice  in  England.  Jnagmmnu 

By  English  Order  68,  subject  to  certain  exceptions 
not  affecting  this  application,  it  is  provided  that  nothing 
in  the  rules,  of  which  that  Order  is  one,  shall  apply 
to  proceedings  on  the  Revenue  side  of  the  Queen's 
Bench  Division.  By  clause  2  of  Order  68  certain  spe- 
cified Orders  are  made  applicable  to  proceedings  on 
the  Revenue  side  of  the  Queen's  Bench  Division,  but 
Order  45  which  provides  for  garnishee  process  is  not 
enumerated  amongst  them. 

Even  if  Order  45  of  the  English  Kules  were  appli- 
cable, a  further  diflBculty  would  arise  as  to  whether 
the  Crown  was  included  in  the  expression  *  person' 
used  in  the  Order. 

The  Crown  is  not  without  an  appropriate  remedy  by 
Writ  of  Extent. 

The  application  will  be  refused. 

Application  refused. 
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1901  TORONTO  ADMIRALTY  DISTRICT. 

THE  ROCHESTER  &  PITTSBURG  I  p,,,^^,„^. 

COAL  AND  IRON  COMPANY |  ^^^^tiffs, 

AGAINST 

THE  SHIP   "  THE  GARDEN  CITY,'' 

(THOMAS  NIHAN— Registered  Owner.) 

Action  for  nscet9ari€§ — Meaning  of  word  *  otoiwr' — *  Domicile.' 

An  action  in  rem  for  necessaries  will  not  lie  against  a  ship  if  supplied 
to  a  charterer,  who  also  engages  the  crew,  in  a  port  other  than 
her  home  port,  if  it  is  shown  at  the  time  the  writ  issued  an  owner 
or  part  owner  was  domiciled  in  Canada. 

The  Admiralty  Act  of  1861,  sec  5  (Imp.)  enacts:  *'That  the  High 
Court  of  Admiralty  shall  have  jurisdiction  over  any  claim  for 
necessaries  supplied  to  any  ship  elsewhere  than  in  the  port  to 
which  the  ship  helongs,  unless  it  is  shown  to  the  satisfaction  of  the 
court  that  at  the  time  of  the  institution  of  the  cause  any  owner 
or  part  owner  of  the  ship  is  domiciled  in  England  or  Wales." 
By  the  Colonial  CmrU  of  Admiralty  Act,  1890,  and  the  Canada 
Admiralty  Act,  1891,  the  Admiralty  Act  of  1861  (Imp.)  is  brought 
into  force  in  Canada. 

Held,  That  the  word  '  owner '  used  in  sec.  5  of  the  Admiralty  Act  of 
1861,  means  ^registered  owner'  or  a  person  entitled  to  be  regis- 
tered as  owner,  and  not  a  fro  hdc  vice  owner.  The  word  '  Canada ' 
is  to  be  read  in  the  place  of  'England  and  Wales.'  The  word 
'domicile  '  must  be  understood  in  the  ordinary  legal  sense. 

SemUe,  That  wherever  a  maritime  lien  is  created  in  favour  of  any  one 
against  the  ship,  it  is  not  essential  to  further  establish  personal 
liability  against  the  owner. 

1  HIS  was  a  motion  made  by  the  owner  of  the  ship  to 
set  aside  the  Writ  of  Summons  and  all  proceedings 
herein,  on  the  ground  of  want  of  jurisdiction,  this 
being  an  action  for  necessaries,  and  an  owner  of  the 
ship  resident  in  the  Province  of  Ontario. 
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The  motion  came  on  for  argument  on  the  6th  day  of      i^i 
July,  1900.  Tex 

H.  J.  Wright,  for  owner  of  ship,  cited  the  follow-  ^^^ 

ing  cases  in  support  of  motion  :  Dean  v.  Hogg  (1) ;  Pittsbubo 

Fletcher  v-  Braddick  (2) ;   Cox  v.  Reid  (3) ;  Harder  v  i^q^  co. 

Brolherstone  (4) ;  The  Aneroid  (5) ;  Lucas  y.  Nockells  (6) ;  m^^g 

The  Pacific  (7) ;  The  Two  Ellens  (8) ;    The  Druid  (9).  Thb  Gab- 

DBH  CiTT. 

T.  Mulvey  for  plaintiffs :  

The  only  point  in  question  on  the  pending  motion  is  or connn*!. 
the  interpretation  of  sec.  5  of  25  Vict.  c.  10  (Imp.), 
-worded  as  follows : 

"The  High  Court  of  Admiralty  shall  have  jurisdiction 
for  any  claims  for  necessaries  supplied  to  any  ship 
elsewhere  than  in  the  port  to  which  the  ship  belongs, 
unless  it  is  shown  to  the  satisfaction  of  the  court  that 
at  the  time  of  the  institution  of  the  cause  any  owner 
or  part  owner  of  the  ship  is  domiciled  in  England  or 
Wales." 

The  defendant  contends  that  the  words  *  any  owner 
or  part  owner  of  the  ship '  relate  to  the  immediately 
preceding  words  *  at  the  time  of  institution  of  the 
cause/  and  the  interpretation  to  be  placed  on  the 
section  is  that  irrespective  of  the  ownership  of  the  ship 
at  the  time  the  necessaries  are  purchased,  that  if  any 
owner  is  resident  within  the  jurisdiction  at  the  time 
the  action  is  commenced  the  court  has  no  jurisdiction. 

On  the  other  hand  the  plaintiff*  contends  that  the 
words  •  any  owner  or  part  owner  of  the  ship '  refer  to 
the  owner  at  the  time  the  necessaries  were  purchased 
and  if  no  owner  or  part  owner  was  resident  within 
jurisdiction  at  the  time  the  action  was  instituted,  then 
the  court  has  jurisdiction. 

(1)  10  Bing.  345.  (5)  2  P.  D.  189. 

(2)  2  B.  &  P.  (N.  R)  182.  (6)  4  Bing.  729. 

(3)  1  C.  &  P.  602.  (7)  Br.  &  Lush  243. 

(4)  4  Campb.  264.  (8)  L.  R  4  P.  C.  161. 

(9)  1  Wm.  Rob.  391. 
3« 
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1^1  It  is  not  contended  by  the  plaintiff  here  that  they 

Thb       have  a  maritime  lien  upon  the  vessel.    They  claim 
^TER  & '    °^®^^ly  ^  ^ig^t  *^  ^^^  under  sec.  35  of  the  Act  of  1861. 
Pittsburg       First :  In  support  of  the  plaintiflTs  contention  that 
Iron  Co.    ^^^  words  *  owner  or  part  owner  of  the  ship  *  relate  to 
^    ^'        the  ownership  at  the  time  the  necessaries  were  sup- 
The  Gar-  plied,  it  is  submitted  that  this  interpretation  must  be 
DBN^TY.   pjj^^^^  upon  the  section,  otherwise  one  of  the  most 
^c7i!^ei.  important  objects  of  the  section  would  be  frustrated. 
At  common  law  no  action  can  be  maintained  except 
under  contract   or  one  made    through   their  agents 
authorized  for  that  purpose.    The  master  is,  of  course, 
such  an  agent,  and  if  the  master  orders,  the  owners 
are  liable.     If  the  vessel  should  be  sold  there  would 
be  no  claim  against  the  purchaser  because  it  is  assumed 
that  the  master  who  made  the  purchase  was  not  \he 
master  employed  by  the  owner  at  the  time  the  neces- 
saries were   supplied.     In  this  case  there  can  be  no 
claim  against  Nihan,  because  under  the  charterparty 
it  is  expressly  provided  that   the  master  was  not  his 
servant  but  the  servant  of  the  charterer.     The  object 
of  the  section  is  to  give  a  right  in  rem  where  on  account 
of  the  bankruptcy  or  absence  from  the  jurisdiction  of 
the  owner  no  effective  remedy  can  be  given  at  common 
law.     In   support  of  this    contention  the  following 
cases   are   submitted :     The   Ella  A.    Clark  (1) ;   The 
Pacific  {2). 

In  the  case  last  cited,  Dr.  Lushington,  in  short  (con- 
sidering 25  Vict.  c.  10,  s.  5)  says  that  the  remedy  against 
the  ship  is  given  only  when  a  personal  action  against 
the  owner  would  be  fruitless^  and  not  even  then  where 
the  supply  is  to  be  assumed  to  have  been  made  on 
his  personal  credit. 

The  next  point  for  consideration  is  the  meaning  of 
the  phrase  *  owner  or  part  owner'  where  it  appears  in 

(1)  B.  &  Lush  32.  (2)  B.  &  Lush.  243. 
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the  section.     It  is  submitted  that  this  is  a  case  of  locatio       ^^01 
navU.    It  is  true  that  the  owner  under  the  charter-       thb 
party  had  the  right  to  select  and  appoint  the  captain    ^^^J^^' 
and   chief  engineer.      See   clause    2  of  charterparty.  PirrsBUBa 
But  by  clause  5  it  was  provided  that  notwithstanding    irqh  Co. 
the  right  of  the  owner  to  appoint  the  captain  and  chief  m    ''g    „ 
engineer,   they,   with    the   crew,    were   to  be   under   The  Gab- 

the  order  and  control  solely  of  the  charterer  and  not       * 

deemed  the  employees  or  servants  of  the  owner.     Lord  ^i^eSSSJi. 
Tenterden  in  the  5th  ed.  of  Abbott  on  Shipping,  laid 
down  the  following  rules  for  ascertaining  in  whose 
I)ossession  a  vessel  may  properly  be  said  to  be.    They 
are :  . 

"  1.  That  although  by  the  language  of  the  charter- 
party  it  may  be  expressed  that  the  owner  or  master 
lets  the  ship  to  freight,  this  phrase  does  not  necessarily 
import  that  the  possession  of  the  ship  is  given  up  to 
and  taken  by  the  charterer. 

"  2.  That  it  must  depend  on  the  terms  of  the  instru- 
ment taken  altogether,  and 

"  3.  Upon  the  purpose  and  objects  of  it.    (1) 

These  rules  are  laid  down  in  considering  claims  of 
the  owner  for  a  lien  for  freight.  There  is  no  lien 
where  the  possession  of  the  ship  passed  to  the  charterer. 
Hutton  V.  Bragg  (2)  was  decided  upon  consideration 
of  the  nature  of  a  lien,  as  being  a  right  to  detain 
something  of  which  the  party  claiming  the  right  has 
already  the  possession  ;  and  as  the  entire  ship  was 
Iteft  to  freight,  the  merchant  charterer  (who  became 
bankrupt)  was  considered  to  be  the  owner /?ro  tempore 
and  the  goods  on  board  to  be  in  his  possession,  not  in 
the  possession  of  the  owner  who  had  let  out  the  ship. 

This  case  was  considered  in  Dean  v.  Hogg  (3),  and  the 
above  rules  2  and  3  are  the  proper  means  of  ascertain- 

(1)  See  Alhoit  on  Shifj^ng,  13th    (2)  7  Taunt.  14. 
ed.  p.  246.  (3)  10  Bing.  345, 
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1901  ing  the  law.  (See  also  Belcher  v.  Capper  (1) ;  Trinity 
Tm  House  V.  Clark  (2) ;  Saville  v.  Campion  (3). 
•^IJJIJ^^  The  charterparty  in  the  latter  case  expressly  gives 
Pittsburg  the  full  control  of  the  vessel  to  the  charterer,  and  it  is 
Ibon  Co.  snbmitted  that  this  case  so  far  as  the  possession  is  con- 
Thb'ship  ^^^^^  ^®  ^^  *^^  fours.  Baumwoll  Manufactur  v.  Fur- 
The  Gab-  ness  (4) ;  The  Tasmania  (5). 

'       Referring  to  the  case,  cited  on  behalf  of  the  defend- 

i^SSSSt  ant,  of  Dean  v.  Hogg  (6),  it  is  submitted  that  this 
case  is  not  in  i)oint.  The  owner's  captain  was  not 
the  owner's  servant  here.  The  captain  was  expressly 
declared  to  be  the  servant  of  the  charterer.  Fletcher 
V.  Braddick  (T). 

-  The  Tasmania  (8)  is  a  more  recent  and  more  satis- 
factory authority  upon  the  questions  raised  in  this 
case.  Cox  v.  Reid  (9) ;  and  Harder  v»  Brotherslone  (10) 
raises  questions  of  contract  which  are  not  raised  in  this 
motion,  and  add  no  light  whatever  to  the  discussion 
of  the  subject  in  hand. 

The  Aneroid  (11).  It  is  not  contended  that  the  plain- 
tiff has  a  maritime  lien.  They  have  a  right  in  rem 
under  sec.  36  of  the  Act  of  1861.  As  to  Lucas  v. 
Nockells  (12),  this  case  creates  no  difficulty. 

In  Baumwoll  Manufactur  v.  Fumess  (13),  Lord  Hers- 
chell,  says  as  follows:  'The  person  who  has 
the  absolute  right  of  the  ship,  who  is  the  registered 
owner,  the  owner,  (to  borrow  an  expression  from  real 
property  law)  in  fee  simple,  may  properly  be  spoken 
of,  no  doubt,  as  the  owner,  but,  at  the  same  time,  ^e 
may  have  so  dealt  with  the  vessel  as  to  have  given  all 

(1)  11  L.  J.  C.  P.  (N.  S.)  274.  (7)  2  B.  &  P.  (N.R.)  182. 

(2)  4  M.  &  S.  288.  (8;  13  P.  D.  110. 

(3)  2  B.  &  Aid.  603.  (9)  1  C.  &  P.  602. 

(4)  [1893J  A.  C.  8.  (10)  4  Camp.  254. 

(5)  13  P.  D.  110.  (11)  2  P.  D.  189. 

(6)  10  Bing.  345.  (12)  4  Bing.  729. 

(13;  [1893]  A.  C.  at  p.  17. 
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right  of  ownership  for  a  limited  time  to  some  other       lOOi 

person  who  may  equally  be  spoken  of  as  the  owner.       Tra 

Similarly  under  real  property  law,  the  lessee  as  well  as    ^^^" 

the   lessor  has  the  right  to  maintain  an  action  for  PiTisBUBa 
.  Coal  ani> 

trespass.  Ibon  Co. 

As  to  The  Pacific  (1)  and  The  Two  Ellens  (2),  these   .p^/g^p 
cases  merely  decide  that  a  claim  for  necessaries  does   The  Gab- 
not  give  a  maritime  lien,  and  it  is  not  contended  here  ^^    ^^' 
that  they  do.     Reeve  v.  Davis  (3).     The  charterer  in  o/SSSSi. 
this  case  was  also  the  master. 

Littledale,  J.  said  :  "  The  rule  is  that  upon  a  general 
order  for  repairs  given  by  the  captain,  the  party 
executing  them  has  the  security  of  the  ship,  of  the 
captain  and  of  the  owners ;  but  in  an  action  against  * 
parties  as  owners,  the  question  is  who  are  so  for  this 
purpose  ?  The  persons  registered  are  not  necessarily 
so ;  the  Register  Acts  were  not  passed  for  this  purpose, 
and  the  question  of  ownership,  as  it  regards  the  liabi- 
lity for  repairs,  must  be  considered  as  it  would  have 
been  before  those  Acts  passed." 

This  case  is  considered  in  Abbott  on  Shipping  (4)  as 
a  case  of  locatio  navis. 

As  to  The  Druid  (5)  this  case  does  not  give  a  com* 
plete  statement  of  the  law  as  decided  in  subsequent 
cases.  It  is  considered,  and  this  point  is  developed,  in 
The  Tasmania  (6).     See  also  Colvin  v.  Newberry  (7). 

H,  J.  Wrifcht,  in  reply : 

The  words  of  the  statute  24  Vict.  chap.  10,  (Imp.) 
sec.  5,  (on  which  the  defendant  relies)  are  so  explicit 
that  no  room  whatever  is  left  for  argument  as  to  their 
meaning.  My  learned  friend  has  failed  to  cite  any 
cases  bearing  on  that  section,  while  he  tries  to  dismiss 

(1)  B.  &  Lush.  243.  (5)  1.  Wm.  Rob.  391. 

(2;  L.  R.  4  P.  C.  161.  (e)  13  P.  D.  110. 

f3)  1  A.  &  E.  at  p.  316.  (7)  7  Ring.  190  ;  33  Rev.  ReporU 

(4)  P.  69,  13  ed  437. 
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Thb  Gar-  contemplation  of  the  statute,  otherwise  the  words  of 
DBNiTT.   ^^^  statute  would  have  been  extended.    The  word 
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1901       the  cases  cited  on  behalf  of  the  defendant  by  the 

Kb       broad  contention  that  they  do  not  apply,  giving  no 

^TM  ?"    ^^ffici^nt  reason  for  such  contention.     I  submit  that 

Pittsburg  the  point  resolves  itself  into  the  meaning  of  the  word 

Iron  Co.    *  owner,'  and  my  learned  friend  is  seeking  to  give  it 

a  meaning  which  it  cannot  possibly  bear  within  the 

<^cS!^"r  '  owner '  means  either  the  *  registered  owner '  or  the 
*  real  owner.'  Thomas  Nihan,  owner  of  The  Garden 
City  is  both.  The  charterer,  who,  it  is  contended  on 
behalf  of  the  plaintiffs,  was  some  sort  of  an  owner,  is 
not  and  never  waseither  registered  or  beneficial  owner, 
and  it  would,  I  submit,  be  extending  the  meaning 
beyond  all  precedence  to  hold  that  the  charterer  was 
included  in  the  word  *  owner  '  within  the  meaning  of 
the  statute.  Apart  altogether  from  this  it  is  expressly 
contrary  to  the  terms  of  the  charterparty  agreement 
for  the  charterer  to  render  the  boat  in  any  way  liable 
for  the  coal  supplied ;  and  I  ask  that  the  plaintiffs' 
action  be  dismissed  with  costs  as  being  without  the 
jurisdiction  of  this  court. 

McDouGALL,  L.  J.  now  (January  23rd,  1901)  deli- 
vered judgment : 

This  is  an  action  in  rem  brought  by  the  plaintiffs  to 
recover  the  price  of  certain  coal  supplied  to  The 
Garden  City,  at  Buffalo,  in  June  and  August,  1896. 

The  Garden  City  is  a  British  ship,  and  during  the 
summer  of  1896  was  chartered  to  one  William  P. 
*  Groodenough,  of  Buffalo,  to  ply  between  Buffalo  and 
Crystal  Beach,  or  Victoria,  in  Canada ;  the  charterer  to 
pay  $5,000  for  the  season,  and  also  to  pay  all  expenses 
or  outlay  of  every  kind,  including  the  wages  of  the 
crew,  master  and  engineer,  during  the  period  of  the 
charter.     The   charterer  was  to  appoint  and  employ 
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the  crew,  except  the  master  and  engineer,  who  were       i^i 

to  be  appointed  by  the  owner  but  paid  by  the  char-       Thi 

terer,  in  other  words  the  vessel,  with  all  her  appoint-  ^j^^ 

ments,  was  handed  over  at  the  beginning  of  the  season  PirrsBUBa 

to  the  charterer,  and  was  to  be  re-delivered  by  him  to  ihqn  Co. 

the  owner,  at  Port  Dalhousie,   at  its  conclusion,  free   -,    ^• 

Thb  Ship 


from  any  liens,  charges,  or  claims  whatsoever  incurred   Thb  Qab- 
during  the  period  unless  the  same  had  been  incurred  ^^   ^'^' 
by  the  owner.     It  was  also  expressly  stipulated  that    *^fo?"* 
the  master  and  engineer,  though   appointed  by  the  ^**— *— ^ 
owner  of  the  ship,  were  not  to  be  deemed  in  any  sense 
the  servants  of  the  owner. 

During  the  season,  and  to  enable  the  steamer  to 
make  her  trips,  the  coal  in  question  was  supplied  by 
the  plaintiffs  upon  either  the  charterer's  or  the  master's 
orders.  The  charterer  did  not  pay ;  and  the  plaintiffs 
now  seek  to  make  the  ship  liable  for  the  same,  claim- 
ing the  right  to  an  action  in  rem  under  24  Vict.  chap. 
10  (Imp.)  sec.  5  (Admirally  Act  of  1861)  which 
enacts,  "  that  the  High  Court  of  Admiralty  shall  have 
*'  jurisdiction  over  any  claim  for  necessaries  supplied 
"  to  any  ship  elsewhere  than  in  the  port  to  which  the 
"  ship  belongs,  unless  it  is  shownjto  the  satisfaction  of 
"  the  court  that  at  the  time  of  the  institution  of  the 
"  cause  any  owner  or  part  owner  of  the  ship  is  domi- 
'•  ciled  in  England  or  Wales  " 

The  owner  of  The  Garden  City  is  domiciled  at  St. 
Catharines,  in  Ontario,  within  the  Dominion  of  Canada, 
and  was  so  domiciled  at  the  institution  of  the  present 
action,  the  8th  June,  1900.  A  great  number  of  cases 
w^ere  cited  upon  the  argument  of  this  motion  to  set 
aside  the  writ  of  summons  and  service  with  a  view 
to  indicate  the  applicution  oi  this  section  of  the  statute 
to  the  facts  of  this  case  and  also  as  to  the  meaning  of 
the  word  *  owner.'  It  was  admitted  for  the  plaintiffs 
that  they  did  not  possess  a  maritime  lien ;  and  that 
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1901       any  right  they  did  i>088e88  which  would  enable  them 

Thb       to   bring  the  present  action  must  depend  upon  the 

^^^^!*"    construction  to  be  placed  on  the  above-cited  section  of 

TSB&  -^ 

PiTTSBUBo  the  Act  of  1861.     It  was  not  seriously  contended  that 
Iboh  Co^  t^®  registered  owner,  Mr.   Nihan,  was  in  any  sense 

^'        personally  liable  for  the  claim  sued  for. 
Thb  Gab-       I  find  that  the  latest  decision  which  deals  with  the 
dbhCitt.  ^JiqJq  matter,  the  judgment  referring  to  nearly  every 
case  theretofore  decided,  is  The  Ripon  City  (1). 

That  case  determined  that  the  master  of  the  vessel 
appointed  by  persons  who  were  not  the  real  owners 
of  the  ship,  but  who  had  been  allowed  by  the  real 
owners  to  remain  in  possession  and  to  have  control  of 
the  vessel  for  the  purpose  of  using  her  in  an  ordinary 
way,  in  the  particular  case,  had  a  maritime  lien  on  the 
ship  for  his  disbursements  and  for  liabilities  properly 
incurred  by  him  on  account  of  the  ship,  although  the 
owners  of  the  ship  may  not  have  been  personally 
liable  for  the  disbursements  or  the  matters  in  respect 
to  which  the  liabilities  had  been  incurred.  The  master 
was  held  entitled  to  recover  against  the  ship  the 
amount  of  certain  bills  which  he  had  drawn  upon  the 
I)ersons  who  had  the  control  of  the  ship  in  favour  of 
certain  foreign  coal  merchants  who  had  supplied  the 
ship  with  coal  to  enable  her  to  pursue  her  voyages. 
By  force  of  this  determination  the  coal  merchants 
recovered  their  claims,  for  the  master,  obtaining  judg- 
ment against  the  ship  for  the  amount  of  the  drafts 
drawn  by  him  upon  his  employers — which  drafts  had 
been  dishonoured  by  them,  they  having  become  bank- 
rupt— was  enabled  to  pay  the  coal  merchants  and  thus 
discharge  himself  from  his  personal  liability  to  them 
on  the  drafts. 

The  court  held  that  the  master  had  acquired  a  mari- 
time lien  upon  the  ship  for  these  liabilities,  notwith- 

(1)  [1897]  P.  226w 
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standing  the  fact  that  the  real  owners  were  free  from       lOOi 
any  personal  liability    whatever    in   respect  of  the       thb 
claims.     In  other  words  the  court  held  that  wherever    I^^x'^f- 
a  maritime  lien   was  created  in  favour  of  any  one  PriTSBUBo 
against  the  property — the  ship — it  was  not  necessary    j^^  coT 
to  further  establish  personal  liability  against  the  real         *'• 
owner.    The  doctrine  that  there  must,  in  conjunction   The  Gae- 
with  the  maritime  lien  be  established  the   personal  ^■^_^^^- 
liability  of  the  owner  though  apparently  suggested  in 
several  earlier  cases  the  learned  judge  after  caretul 
consideration   of  those   cases  held  that  the  liability 
against  the  ship  might  be  created  without  establish- 
inpc  the  personal  liability  of  the  owner.     The  Ripon 
City  was  not  a  chartered  vessel,   but  a  vessel  in  the 
X>os8ession  of  parsons  to  whom  the  owners  had  made  a 
provisional   sale.     The    owners  had  not   been    paid 
the  purchase  money,  and  had  not  consequently  trans- 
ferred the  legal  title  to  the  purchasers,  but  had  chosen 
to  hand  the  possession  of  the  vessel  over  to  them  to  be 
employed  hy  the  purchasers  as  they  might  see  fit  in 
the  meanwhile.  Q-orell  Barnes,  J.,  in  his  very  able  and 
elaborate  judgment,  points  out  this  important  limita- 
tion of  a  master  to  create  a  maritime  lien  for  disburse- 
ments in  the  case  of  acharterparty,find,citing  The  Castle- 
gate  (1),  and  The  Turgot  (2),  says  :  (3)  "  A  master  who 
with  knowledge  of  a  charterparty  under  which  the 
charterers  are  to  provide  and  pay  for  coals,  orders  coals 
on  their  credit,  and  draws  on  them  for  the  value,  and 
had,   and  knew  he  had,  no   authority,   expressed   or 
implied,  to  pledge  the  owner's  credit  for  the  coals,  has 
not  a  maritime  lien  for  the  amount  of  his  liability  on 
the  bills  drawn  for  the  price  of  the  coals,"  and  cites 
from  Lord  Watson's  judgment  in  the  House  of  Lords 
in  The  Casilegate  the  following  passage :  "  I  can  find 
no  reasons,  either  of  equity  or  policy,  for  enabling  the 

(1)  [1893]  A.  C.  38.  (2)  11  P.  D.  21. 

(3)  [1897]  P.  at  p.  238. 
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1901  master  of  a  vessel  who  is  not  bound  to  incur  liability 
^KiB  to  relieve  himself  when  he  does  choose  to  incur  it  out 
^?&^'  of  the  property  of  his  owners,  although  they  may 
Pittsburg  derive  no  benefit  from  it,  and  by  the  terms  of  his 
Iron  Co.  employment  he  is  debarred  from  incurring  it  on  their 
_  ^'  personal  account."  So  that  in  this  case  if  the  master 
The  Gab-  had  drawn  bills  on  the  charterers  for  their  coal  bills, 
pigy  ITT.  ^^^  jj^^  same  had  not  been  paid,  he  could  not,  as  such 
^~*  master,  with  a  knowledge  of  the  terms  of  his  charter- 
party,  have  created  a  maritime  lien  against  The  Garden 
City  for  the  value  of  this  coal,  although  he  had  ren- 
dered himself  personally  liable  therefor  by  drawing 
bills. 

The  word  *  owner'  used  in  the  statutes  of  1861, 
in  my  opinion,  means  *  registered  owner,'  or  a  person 
entitled  to  be  registered  as  owner,  not  a  pro  hdc  vice 
owner ;  and  the  word  *  domicile '  must  be  under- 
stood in  its  ordinary  legal  sense.  Now,  the  statute 
expressly  gives  the  court  jurisdiction  to  entertain  an 
action  in  rem  for  necessaries  supplied  a  ship  in  any 
port  other  than  her  home  port,  but  that  jurisdiction  is 
liable  to  be  displaced  if  it  be  shown  that  tft  the  time 
the  writ  issued  an  owner  or  port  owner  was  domiciled 
in  Canada. 

In  collision  cases,  where  the  collision  occurs  between 
a  chartered  vessel  and  another,  the  maritime  lien 
which  the  injured  vessel  may  have  against  the  char- 
tered vessel  arises  only  because,  as  Gorell  Barnes,  J . 
says  in  The  Ripon  City,  "  It  is  a  right  acquired  by  one 
over  a  thing  belonging  to  another,  a  jus  in  re  attend. 
It  is,  so  to  speak,  a  subtraction  from  the  absolute  pro- 
perty of  the  owner  in  the  thing.  This  right  must, 
therefore,  in  some  way  have  been  derived  from  the 
owner  either  directly  or  through  the  acts  of  persons 
deriving  their  authority  from  the  owner.     The  person 
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who  has  acquired  the  right  cannot  be  deprived  of  it       ^^^ 

by  alienation  of  the  thing  by  the  owner."  (1)  Thb 

The  result  of  his  very  able  review  of  the  authorities    ^^^^' 

is  to  point  out  that  it  is  only  maritime  liens  that  a  ship  Pittsburg 

•!  •  J    Coal  and 

may  become   liable  for  when  in  the  possession  and    ihonCo. 

control  of  charterers,  because  the  lien-holder  is  entitled   rpg/sHip 
to  treat  the  vessel  as  owned  by  the  person  in  posses-   The  Gar- 

sion.     But  other  claims  which  may  arise,  such  as  are       

illustrated  in  The  Druid  (2) ;  The  Orient  (3),  and  The 
Ida  (4),  cannot  be  enforced  against  the  vessel  because 
they  arise  out  of  unlawful  acts  done  without  any 
authority  and  beyond  anything  which  ought  to  be 
contemplated  in  the  ordinary  use  of  the  vessel. 

In  cases  like  The  Turgot  (5),  and  The  Castlegate  (6), 
persons  dealing  with  the  charterers  have  been  held 
not  to  be  entitled  to  treat  the  vessel  as  owned  by  the 
charterers,  but  have  dealt  with  them  on  their  credit 
and  not  upon  the  faith  of  having  the  security  of  the 
vessel.  In  the  present  case,  there  being  no  maritime 
lien,  no  act  of  the  master  in  purchasing  supplies  for 
the  ship,  with  a  full  knowledge  of  the  terms  of  the 
charterparty,  could  bind  either  the  vessel,  or  the 
owners,  or  any  person  except  the  charterers  or  himself 
personally.  The  question  as  to  whether  an  action  in 
rem  may  be  instituted  against  a  vessel  for  necessaries 
supplied  to  her  in  any  port  other  than  her  home  port 
depends  solely  upon  the  fact  at  the  time  of  the  institu* 
tion  of  the  action.  Was  an  owner  or  part  owner 
domiciled  in  Canada  ?  If  any  such  owner  was  domi- 
ciled in  Canada,  or  in  other  words,  within  the  juris- 
diction of  the  Admiralty  Cou^'t,  then  no  action  in  rem 
for  necessaries   will  lie.    I  am  of  opinion,  therefore, 

(1)  [1697]  P.  D.  242.  (4)  Luah.  6. 

(2)  1  Wm.  Rob.  391.  (6)  11  P.  D.  21. 

(3)  L.  R  3  P.  C.  696.  (6)  [1893]  A.  C.  3S. 
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1801       that  the  plaintiffs'  writ  and  the  service  thereof  must 
Tm       be  set  aside  with  costs. 

ROCHSS- 

TER  &  Judgment  accordingly/,^ 

PiTTSBUBO 

SoS  ^^       Solicitors  for  plaintiff':  Thorn,  German  Sr  Pettit 

Thk  Ship       Solicitor  for  the  ship  :   M,  J.  McCarron. 
The  Gar- 
DB3J  City. 


for 


*  Reporter's  Note  :  An  appeal  was  taken  by  the  plaintiffs  to  the 
Judge  of  the  Exchequer  Court,  who  affirmed  this  judgment.  See 
the  report  of  the  case  on  appeal,  fost. 
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PAN?!^?^^ 


THE  BOSTON  EUBBER  SHOE  COM- )  x>. .  ,..«„™™ .  i90i 

AND 


THE  BOSTON  RUBBER  COMPANY  j  d^^^i,. ^ 
OF  MONTREAL  (Ltd.) \  ^k^^ndant. 

Secv/rityfor  cotls—OrcUr  for^Praetice, 

Under  the  present  practice  of  the  court  an  order  for  security  for  costs 
may  be  given  at  any  stage  of  the  proceedings  in  a  cause.  Wood 
V.  The  Quem  (7  S.  C.  R  634)  referred  to. 

This  was  an  application  on  behalf  of  the  defendant 
for  an  order  for  security  for  t^osts. 

January  25th,  1901. 

C  J.  R.  Bethune  in  support  of  application  : 

There  is  not  the  slightest  doubt  that  the  facts  war- 
rant the  granting  of  the  order  asked  for,  provided  the 
application  is  made  in  time.  The  plaintiff  is  resi- 
dent out  of  the  jurisdiction.  The  statement  of  claim 
^was  served  on  the  3rd  of  October,  1900,  and  on  the 
15th  of  that  month  a  demurrer  was  filed.  After  the 
demurrer  was  disi)osed  of,  the  plaintiff  lost  no  time  in 
filing  and  serving  his  statement  of  defence  within 
two  weeks  after  the  reply  was  filed.  A  summons  for 
the  order  for  security  was  taken  out. 

No  doubt  Wood  v.  TTie  Queen  (1)  will  be  cited 
against  us,  but  in  answer  to  that  we  submit  that  the 
English  practice  has  completely  changed  since  that 
case  was  decided.  The  former  practice  would  not 
allow  security  to  be  ordered  after  defence  filed.  That 
was  the  old  Chancery  practice.  The  new  practice  is 
^tablished  by  Rule  981,  Order  65.     (See  Annual  Prac, 

(1)  7  S.  C.  R.  634. 
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1901       tice  p.  928).     Under  the  new  rule  an  order  for  security 
Boston     may  be  made  at  any   stage  of  the  proceedings.     (See 
SHr"    Annual  Practice  p.  9S2.) 

».  To  prevent  the  order  going,  the  other  side  mast  show 

Rubber    prejudice.    There  is  none  here.     We  are   entitled  to 

MokmLl'*^®  order  asked.     (See  Holm.  Sf  Lang.  OnU  Jud.  Prac. 

OlITMAL.  ^   ^^^^^ 

otcounn^t       E.  F.  Sinclair,  contra: 

The  defendant  is  barred  from  getting  the  order  by 
lapse  of  time  and  steps  in  the  cause.  Wood  v.  The 
Queen  is  good  law  to-day.  It  is  not  necessary  for  the 
plaintiff  to  show  that  it  has  been  prejudiced  by 
the  delay. 

While  it  is  to  be  said  that  there  is  no  special  rule  of 
The  Exchequer  Court  in  this  matter,  yet  there  is  a 
practice  of  the  court  in  respect  of  it  based  upon  Wood 
V.  The  Queen.  The  new  English  rules  are  to  prevail 
only  where  there  is  no  settled  practice  of  the  court. 

C  /.  R.  Bethune  in  reply  cited  Small  v.  Henderson  (1). 

The  Judge  of  the  Exchequer  Court  now  (Janu- 
ary 30th,  1901)  delivered  judgment. 

This  is  an  application  by  the  defendant  for  an  order 
that  the  plaintiff  give  security  for  costs.  The  facts  are 
such  that  the  application  should  be  granted,  unless 
because  of  the  delay  in  making  it  and  the  steps  taken 
in  the  action,  the  defendant  is  not  now  entitled  to 
security.  The  statement  of  claim  was  served  on  the 
3rd  of  October  last,  and  on  the  15th  of  that  month  a 
demurrer  was  filed  to  the  statement  of  claim  which 
was  argued  on  the  25th  of  October,  and  judgment 
overruling  the  demurrer  given  on  the  15th  of  Novem- 
ber last.  The  statement  in  defence  was  filed  on  the 
5th  of  December  last,  on  which  issue  was  joined  on 

(1)  18  Out.  P.  R.  314. 

Digitized  by  V:iOOQIC 


(1)  7  S.  C.  R.  634.  (2)  76  L.  T.  N.  S.  46. 

4 


VOL.  VII.]        EXCHEQUER  COURT  REPORTS.  49 

the  28th  day  of  the  same  month.     The  summons  for       ^^^ 
j  an  order  for  security  was   taken  out  on  the  12th  of     Bostoh 

I  January,  1901.  "  S^°//^. 

There  can,   I   think,  be  no  doubt   that  under  the         ». 
former  practice  of  the  court,  as  illustrated  by  Wood  v.     Rubbbb 
The  Queen  (1),  the  application  would  be  refused;  but ^^^^^^2' 
the  matter  is  now  governed  (The  Exchequer  Court  Act, 
8.  21 ;  Exchequer  Court  Rules,  I.)  by  the  English  rules, 
by  which  it  is  provided  (Ord.  65,  K.  6),  that: 

**  In  any  cause  or  matter  in  which  seccirily  for  costs 
**  is  required,  the  security  shall  be  of  such  amount, 
"  and  be  given  at  such  times,  and  in  such  manner  and 
*'  form,  as  the  court  or  a  judge  shall  direct.'' 

In  a  case  decided  in  1896,  the  Court  of  Appeal  (con- 
sisting of  Lindley,  Lopes  and  Rigby,  L.JJ.)  over- 
ruling Kekewich,  J.,  held  that  under  this  rule  there  is 
a  judicial  discretion  to  direct  security  for  costs  to  be 
given  at  any  stage  of  the  proceedings.    (In  re  Smiih  (2) 

There  will  be  an  order  in  this  case  that  the  plaintiff 
companyt  give  security  in  the  sum  of  four  hundred 
dollars  for  any  costs  that  may  hereafter  be  incurred  in 
the  action  ;  the  costs  of  this  application  to  be  costs  in 
the  cause. 

Ordered  ucc'trdingly. 
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1901  In  the  Matter  of  the  Petition  of  Right  of 

PebyTr. 

THOMAS  PAQET Suppliant; 

AND 

HIS  MAJKSTT  THE  KING Respondent 

Action  for  return  of  moneys  paid  by  mittake^Legal  procese^Recovery — 

Demurrer. 

The  suppliant  brought  his  petition  of  right  to  recover  from  the  Crown 
the  sum  of  $190  which  he  alleged  he  had  paid  iinder  mistake  to  the 
Crown  in  settlement  of  an  information  of  intru:4ion  in  respect  of 
-certain  lands  occupied  by  him.  He  also  claimed  $500.00  for 
damages  for  the  loss  he  alleged  resulted  to  him  on  the  sale  of 
said  lands  by  reason  of  the  proceedings  taken  against  him  by  the 
Crown.     Upon  demurrer  to  the  petition, 

Held,  that  the  suppliant's  petition  dbclosed  no  right  of  action  against 
the  Crown,  and  that  the  demurrer  should  be  allowed.  Moore  v. 
The  Vestry  of  Fulham  ([1896]  1  Q.  B.  399)  followed. 

Petition  of  right  for  the  return  of  moneys 
alleged  to  have  been  paid  to  the  Crown  under  mistake 
of  title,  and  for  the  recovery  of  damages  for  the  loss  of 
money  upon  a  sale  of  lands  by  reason  of  proceedings 
being  taken  against  the  occupancy  of  them  by  the 
Crown. 

By  the  suppliant's  petition,  after  setting  out  the 
boundaries  of  the  lands  in  question,  he  alleged,  in 
substance,  as  follows : 

"  In  the  year  1876,  and  whilst  the  said  lot  No.  4 
was  in  the  possession  of  your  suppliant's  predecessors 
in  title,  the  Crown,  through  the  officers  of  Her  Majesty's 
Ordnance,  wrongly  asserted  title  to  that  part  of  said 
lot  set  forth  in  said  information,  and  by  mutual  mis- 
take of  the  Crown  and  its  officers  and  the  several 
owners  of  said  lot,  and  through  ignorance  and  mistake 
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on  the  part  of  owners  of  the  said  lot,  a  lease  of  a  portion       i^l 
thereof  claimed  in  said  information  was  issued  by  the      Pagbt 
Crown  to  the  respective  owners  of  said  lot.                       ^^^  Kisq 
"  When  the  said  information  was  served  upon  your       

*    Statement 

suppliant  on  or  about  the  24th  day  of  April,    1893,   or  F»et«. 
suppliant  paid  to  the  Crown  throu«fh  its  solicitor  D.       """ 
O'Connor,   Esq.,    Q.C.,   the    sum    of  $180    being  the 
amount  claimed  in  said  information,  and  also  the  sum 
of  $10  for  costs. 

'*  Suppliant  says,  that  when  he  paid  the  sum  of  $190 
all  parties  to  the  said  action  were  in  ignorance  as  to 
the  true  state  of  the  title  to  the  land  claimed  by  the 
Crown,  and  that  the  same  was  paid  as  a  result  of  the 
mutual  mistake  of  the  Crown  and  the  owners  of  said 
land  when  the  said  lease  was  executed. 

*'  Tour  suppliant  further  says,  that  at  the  time  he 
paid  the  said  sum  the  Crown  had  no  right,  title  or 
interest  in  the  said  land  and  wrongfully  compelled 
him  to  pay  the  said  moneys,  and  that  the  same  were 
paid  through  ignorance  and  a  mutual  mistake  on  the 
part  of  the  Crown  and  himself 

"  Your  suppliant  further  says,  that  at  the  time  he 
paid  the  said  sum  of  $190  he  sold  the  said  land  to 
one  Dunn,  and  by  reason  of  the  claim  set  up  by  the 
Crown  to  a  portion  of  the  said  land  which  comprised 
some  fifteen  or  twenty  acres  of  valuable  farm  land,  he 
was  thereby  prevented  from  obtaining  any  consider- 
ation therefor  and  was  compelled  to  sell  the  said  land 
at  a  loss  of  at  least  $500. 

**  Your  suppliant  further  says,  that  by  the  judgment 
of  the  Exchequer  Court  of  Canada  dated  the  80th  day 
of  May,  1898,  in  the  case  of  The  Queen  v.  Hall  (1),  it  was 
determined  that  the  lease  had  been  entered  into 
through  the  mutual  mistake  of  the  Crown  and  the 

(1)  6  Ex.  C.  R.  145. 
4H 
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1901       respective  owners  of  said  lot,  and  that  the  same  was 

pISet     null  and  void. 

The  King         *  Your   suppliant   respectfully  submits  that  he   is 

entitled  to  be  repaid  the  sum  of  $190.00  with  interest 

thereon  at  the  rate  of  six  per  cent,  per  annum  to  the 

payment  thereof,  and  the  sum  of  $500.00  damages.'' 

The  Crown  demurred  to  the  petition  upon  the  fol- 
lowing grounds : 

"  The  amount  claimed  in  paragraph  8  of  the  sup- 
pliant's petition  was  the  amount  of  the  money  demand 
claimed  in  the  information  by  Her  Majesty's  Attorney- 
G-eneral  for  the  Dominion  of  Canada,  as  stated  in  para- 
graphs 1  and  2  of  the  petition  and  the  costs  of  the 
said  information,  and  was,  therefore,  paid  by  com- 
pulsion of  law  and  to  settle  and  compromise  a  demand 
then  being  litigated,  and  cannot  be  recovered  as  money 
paid  voluntary  under  a  mistake  of  fact. 

**  The  amount  claimed  in  paragraph  10  of  the  sup- 
pliant's petition  cannot  be  recovered  from  the  respon- 
dent because  no  breach  of  duty  is  setforth  <^iving  rise 
to  any  claim  by  way  of  petition  of  right  against  the 
Crown. 

**  Paragraph  10  does  not  state  any  wrongful  act 
which  would  entitle  the  suppliant  to  recover  in  an 
•action  as  between  subject  and  subject. 

**No  claim  is  stated  in  the  said  petition  of  right  to 
which  effect  ought  to  be  given  by  judgment  upon  a 
petition  of  right  against  Her  Majesty  the  Queen." 

January,  14th,  1901. 

The  demurrer  was  now  argued. 

F.  H.  Chrysler,  Q.C.,  in  support  of  the  demurrer: 
The  suppliant  asks  by  his  petition  of  right  to  have 
money  paid  under  legal  process  restored  to  him. 
It  is  submitted  that  he  cannot  so  recover.  The  prin- 
ciple has  been  recognised  since  the  decision  in  Marriot 
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V.  Hampton  ( 1 ),  over  one  hundred  years  ago,  that  money       i^l 
paid  under  compulsion    of  legal    process   cannot  be      pIqbt 
recovered  back       The    latest    case    on    the   point   to  th^  ku^q 
which  I  desire  to  direct  the  court's  attention  is  :  Moore 
Y.  Vestry  of  Fulham  (2). 

As  to  the  second  ground  of  demurrer,  no  action  will 
lie  against  the  Crown  for  the  loss  of  profits  derivable 
from  a  sale  of  land.  As  between  subject  and  subject 
the  action  in  such  a  state  of  facts  would  be  on  the 
case,  for  slander  of  title.  Such  an  action  sounds  in 
tort,   and   is    not    maintainable   against   the   Crown. 

Again,  the  petition  is  demurrable  in  this  behalf 
because   it  is   not  stated  how  the  money  was  lost. 

Again,  between  subject  and  subject  malice  should  be 
averred  in  an  action  on  the  case  for  slander  of  title. 
Baker  v.  Carrick  (3)  ;   Smith  v.  Spooner  (4). 

No  action  for  tort  can  be  brought  against  the  Crown, 
except  by  statutory  invasion  upon  the  ancient  safe- 
guards of  the  prerogative. 

A,  E.  Fripp,  contra^  contended  that  as  the  money 
was  paid  under  the  mutual  mistake  of  the  parties  as 
to  the  title,  the  money  was  recoverable  back. 

Again,  it  was  not  paid  upon  a  judgment  as  was  the 
case  in  Harriot  v.  Hampton,  but  was  paid  upon  the 
summons  being  served.  Therefore  the  cases  cited  in 
support  of  the  demurrer  do  not  apply. 

He  cited  Kellp  v.  So/ari  (5) ;  Durrant  v.  Ecclesiastical 
Commissioners  (6) ;  Duke  de  Cadaval  v   Coffins  (7). 

F,  H,  Chrt/sfer,  Q.  C,  in  reply:  The  rule  is  not  that 
money  paid  under  a  judgment  may  not  be  recovered 
back,  but  that  money  paid  under  compulsion  of  legal 
process  cannot  be  recovered  back. 

(1)  2  Sm.  L.  C.  409.  (4)  3  Taun.  246. 

(2)  [1896]  1  Q.  B.  D.  399.  (6)  9  M.  &  W.  64. 

(3)  [IS94]  1  Q.  B.  838.  (6)  6  Q.  B.  D.  234. 

(7)  4  A.  &  E.  858. 
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1901  The  Judge  of  the  Exchequer  Court  now  (Febru- 

pI^      ary  7th,  1901)  delivered  judgment : 
The  King.       '^^^^  ^®  ^  demurrer  to  the  petition  of  right,  by  which 

the  suppliant  claims  from  the   Crown  the   sum   of 

talent.  v751.00.  Apart  from  interest,  this  amount  consists  of 
a  sum  of  $190.00  which  the  suppliant  alleges  he  paid, 
by  mistake,  to  the  Crown  upon  being  served  with  an 
information  of  intrusion ;  and  a  sum  of  $600.00  for 
damages  which  he  claims  represents  the  loss  that 
resulted  to  him  on  the  sale  of  the  lands  mentioned  in 
the  information  of  intrusion. 

The  suppliant  concedes  that  in  respect  of  the  latter 
amount  the  demurrer  must  be  allowed,  and  it  seems 
clear  that  it  must  also  be  allowed  in  respect  of  the 
moneys  alleged  to  have  been  paid  under  mistake. 

The  principle  govemirg  the  case  was  stated  by  Lord 
Halsbury  in  Moore  v.  The  Vestry  of  Fulham  (1)  as 
follows : 

"  The  principle  of  law  has  not  been  quite  accurately 
stated  by  counsel  for  the  appellant,  because  the  prin- 
ciple of  law  is  not  that  money  paid  under  a  judgment, 
but  that  money  paid  under  the  pressure  of  legal  pro- 
cess, cannot  be  recovered.  The  principle  is  based  upon 
this,  that  when  a  person  has  had  an  opportunity  of 
defending  an  action  if  he  chose,  but  has  thought  proper 
to  pay  the  money  claimed  by  the  action,  the  law  will 
not  allow  him  to  try  in  a  second  action  what  he  might 
have  set  up  in  defence  to  the  original  action." 

There  will  be  judgment  for  the  Crown  upon  the 
demurrer. 

Judgment  accordingly. 

Solicitor  for  the  suppliant :  A,  E.  Fripp. 

Solicitors  for  the  Crown  :   Chrysler  Sc  Bethune, 


(1)  [IS95]  IQ.  B.  39.». 
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In  1  HE  Matter  of  the  Petition  of  Right  of  ^^^ 

ARCHIBALD  STEWART Suppliant;      — ; 

1901 
^^^  FeT», 

HIS  MAJESTY  THE  KING Respondent. 

Ckmtract  for  fublie  toorh — Delay  in  executing  $ame — Notice  by  engineer — 
WUhdraving  vjorkfrom  contractor— Damagee—Plant^Intereit, 

1 .  There  may  be  some  question  as  to  whether  Walker  v.  The  London 

and  North  Wettem  Bailway  Comfany  (L.  R,  1  C.  P.  D.  618)  should 
be  accepted  as  establishing  a  general  proposition  that  if  in  con- 
tracts creating  a  forfeiture  for  not  proceeding  with  work  at  the 
rate  required,  a*  time  is  fixed  for  its  completion,  the  forfeiture 
cannot  be  enforced  on  the  ground  of  dday  after  that  date. 
But  at  all  events  any  notice  given  after  such  date  to  determine  the 
contract  and  enforce  the  forfeiture  must' give  the  contractor  a 
reasonable  time  in  which  to  complete  the  work,  and  the  con- 
tractor must,  with  reference  to  such  reasonable  time  for  com- 
pletion, make  default  or  delay  in  diligently  continuing  to  execute 
or  advance  the  work  to  the  satisfaction  of  the  engineer.  The 
engineer  is  to  decide,  having  regard  to  a  time  that  in  the  opinion 
of  the  court  is  reasonable,  and  the  contractor  is  to  have  notice  of 
his  decision. 

2.  Where  there  is  a  breach  of  contract  the  damages  are  to  be  measured 

as  near  as  may  be  by  the  profits  the  contractor  would  have  made 
by  completing  the  contract  in  a  reasonable  time. 

3.  In  this  case  the  contractor  claimed  for  loss  of  profits  in  respect  of 

certain  extra  work  not  covered  by  the  contract. 
Heldf  that  inasmuch  as  it  was  not  possible  to  say  either  that  the 
engineer  would  have  directed  it  to  be  done  by  him  had  the  work 
remained  in  the  suppliant's  hands,  or  that  in  case  the  engineer 
had  done  so,  that  he  would  have  fixed  a  price  for  it  from  which  a 
profit  would  have  been  derived,  it  could  not  be  taken  into  con- 
sideration. 

4.  Where  in  such  a  case  the  Crown  dispossessed  the  contractor  of  his 

plant  and  used  it  for  the  purposes  of  the  completion  of  the  work, 
the  contractor  was  held  entitled  to  recover  the  value  of  such  plant 
as  a  going  concern,  that  is,  its  value  to  anyone  situated  as  the 
contractor  himself  was  at  the  time  of  the  taking  of  the  plant. 
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1901  5.  Where  the  coutractor  was  not  allowed  interest  upon  the  value  of 

*^*'^  such  plant,  it  was  held  that  he  was  not  to  be  charged  with  interest 

^^  upon  the  balance  of  the  purchase  price  of  a  portion  of  the  plant 

The  King.  which,  with  his  consent,  the  Crown  had  subsequently  pai^l. 

;ai^^^   Petition  of  right  for  damages  arising  out  of 

'  a  breach  of  contract  for  the  construction  of  part  of  a 

public  work,  by  reason  of  the  Crown  withdrawing  the 
works  from  the  contractor,  before  completion,  for 
alleged  delay  in  prosecuting  such  works. 

The  facts  are  stated  in  the  reasons  for  judgment. 

The  case  came  on  for  trial  on  the  6th  of  September, 
1899,  and  was  continued  on  the  following  dates : — 
September  7th,  8th  and  9th,  1899;  January  25th, 
26th,  27th,  29th,  80th,  31st,  1900  ;  February  1st,  1900  ; 
March  3rd,  6th,  6th,  7th,  8th,  12th,  1900 ;  April  16th, 
17th,  18th,  19th,  20th  and  21st,  1900. 

The  following  counsel  appeared  for  the  respective 
parties : 

B.  B.  Osier,  Q,C,W,  D.  Hogg,  Q.C.  and  Glyn  Osier 
for  the  suppliant ; 

iS.  H.  Blake,  Q.C.,  W.  H.  Lawlor  and  FT.  A.  H.  Kerr 
for  the  respondent. 

At  the  request  of  counsel  the  arguments  for  both 
parties  were  submitted  in  writing. 

The  following  is  an  ^abridgement  of  the  argument 
on  behalf  of  the  suppliant  : 

The  suppliant  submits  three  grounds  in  support  of 
his  contention  that  a  breach  of  the  contract  was  com- 
mitted by  Her  MaV^^y,  and  these  grounds  are  as 
follows : 

1.  That  the  notic:  the  13th  of  October,  1897,  was 
invalid  inasmuch  as  it  gave  no  intimation  to  the 
suppliant  as  to  what  he  was  required  to  do  to  satisfy 
the  chief  engineer. 

2.  That  even  if  the  notice  was  sufficient  in  substance 
and  information,  it  could  not  be  effectual  to  put  an  end 
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to  the  contract,  as  the  time  had  expired  within  which       1901 
an  effectual  notice  could  be  given,  and  no  contract    Stewart 
then  existed  within  or  under  which  an  effectual  notice  rp^^^-jj 
for  the  said  purposes  could  be  given.  

8  Even  assuming  the  first  and  second  objections  to  ot  counsel. 
be  untenable,  the  notice  was  not  effectual  to  end  the 
contract,  as  the  default  in  diligently  prosecuting  the 
work,  which  the  Crown  complains  of,  was  not  that  of 
the  suppliant  ;  but  was  the  result  of  neglect  on  the 
part  of  the  engineers  in  charge  in  not  laying  out  the 
work,  giving  plans  and  detailed  drawings,  &c.,  and 
the  engineer  is  not  the  conclusive  judge  where  the 
default  is  occasioned  by  himself. 

With  reference  to  the  first  point,  assuming  that  the 
original  contract  was  still  in  force  at  the  time  when 
the  notice  of  the  13th  of  October  was  given,  it  is  sub- 
mitted that  the  notice  was  not  in  itself  sufficient  to 
entitle  the  Grovernment  to  act,  in  pursuance  of  that 
notice,  by  taking  the  contract  out  of  the  contractor's 
hands.  The  notice,  in  order  to  be  effectual,  should 
have  indicated  what  the  matters  of  delay  and  default 
were,  in  order  that  the  contractor  might  have  remedied 
them ;  it  contained  no  indication  in  respect  to  what 
the  contractor  should  do  as  regards  expedition,  mate- 
rial and  workmanship,  so  that  during  the  six  days 
naentioned  in  the  notice,  the  contractor  might  have 
opportunity  in  removing  the  engineer's  objection,  or 
satisfying  his  requirements  (Smith  v.  Gordon  (1).  If, 
therefore,  this  notice  had  been  eriven  while  the  original 
contract  was  in  force,  and  action  had  been  taken  upon 
it  by  the  chief  engineer  by  the  removal  of  the  con- 
tractor, it  is  quite  plain  upon  the  case  above  cited  that 
the  Government  would  have  been  in  error,  and  that  a 
breach  of  the  contract  would  have  taken  place  entitling 
the   contractor   to  sue  and  recover  damages  for  the 

(1)  30  U.  C.  C.  P.  at.  p.  562. 
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1901  breach  The  reasonableness  of  this  requirement  is- 
Stewabt  justified  by  the  actual  facts  in  this  case,  assuming,  for 
The  King  *^^  moment,  that  a  notice  dismissing  the  contractor 
could  be  given  at  all. 

2.  It  is  therefore  submitted  upon  the  second  ground^ 
that  even  if  the  notice  were  sufficient  in  substance  and 
information,  it  could  not  be  effectual  to  put  an  end  to 
the  contract,  as  the  time  of  the  original  contract  had 
expired,  and  no  contract  existed  within  which  or 
under  which  an  effectual  notice  for  the  said  purpose 
could  be  given. 

At  the  date  of  the  notice  the  original  contract  as  to 
time  of  completion  was  entirely  abandoned  by  the 
parties.  The  work  was  still  proceeding  in  a  much 
altered  form,  changes  in  structures  had  been  decided 
upon  and  were  being  constructed,  new  prices  had  been 
arranged  for  masonry  and  concrete.  The  contract, 
therefore,  which  existed  between  the  Government  and 
the  suppliant  in  November,  1897,  was  a  new  contract 
for  the  performance  and  completion  of  the  work  within 
a  reasonable  time,  and  the  Grovernment  were  not 
entitled  at  that  time  to  give  the  notice  of  the  13th  of 
October,  1897,  purporting  to  be  within  the  require- 
ments and  stipulations  of  the  contract  of  the  24th 
September,  1892.  (Walker  v.  The  London  ir  ^^orth 
Western  Railway  Co.  (1) ;  Wood  v.  Rural  Sanilary 
Authority  of  Tendring  (2) ;  The  Mayor  of  Essendon  v. 
Ninnis  (3) ;  Smith  v.  Gordon  (4)  ;  Law  Quarterly 
Review  (5). 

All  that  can  be  said  with  reference  to  the  contract 
existing  at  the  time  the  notices  were  given  in  October 
and  November  of  1897,  is  that  both  parties  having  per- 
mitted the  work  to  be   proceeded  with  after  the  time 

(1)  L.  R.  1.  C.  P.  D.  518.  (3)  6  Victorian  L.  R.  236. 

(2)  3  T.  L.  R.  272.  (4)  30  U.  C.  C.  P.  at  p.  662. 
(6)  Vol.  16,  No.  62,  p.  117. 
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originally  specified  had  expired,  a  new  contract  arose       i^Ol 
60  far  a^  time  was  concerned,  under  which  the  con-    Stbwabt 
tractor  would  be  entitled  to  perform  the  work  within  «     ^ 
a  reasonable  time.     As  to  what  that  reasonable  time        — 
might  be,  it  was  not,  it  is  submitted,  within  the  pro-  orcomwei. 
vince   of  the   Government  to  finally  indicate.     It  is 
entirely  a  question  for  the  court   to  sav  whether  the 
time  specified  in  the  notice  of  the  20th  of  March,  1897, 
whereby  it  was   notified  to  the   contractor,  in  effect, 
that  the  work  should  be  completed   by  the  31st  of 
October,  1898,  was  or  was  not  a  reasonable  time  within 
the  meaning  of  the  cases  bearing  upon  that  subject. 
But  it  is  submitted  upon  the  evidence  that  the  court 
cannot  say  that  the  suppliant  was  allowed  a  reason- 
able  time   to   complete   the   work    remaining  to   be 
done. 

Where  a  contract  exists  in  which  the  time  for  the 
completion  of  the  work  is  not  specified,  or  where  the 
time  mentioned  in  a  contract  for  the  completion  of  the 
work  has  been  waived,  either  contracting  party  may 
give  notice  to  make  time  of  the  essence  of  the  contract, 
which  of  course  must  be  a  reasonable  time.  Taylor  v. 
Brown  (1) ;  Green  v.  Sevin  (2). 

If  the  work  is  taken  away  without  a  reasonable  time 
to  complete  it  being  allowed,  the  contractor  is  entitled 
to  damages.  (Startup  v.  Mae  Donald  (8);  Hudson  on 
Building  Contrat  ts  (4) ;  Roberts  v.  Burt/  Commissioners 
(6) ;  Comyn's  Digests  vo.  *'  Condition"  L.  [6] ;  TJolme  v. 
Gvppy  (6) ;  Weslwood  v.  Secretary  oj  State  Jar  India  (7) ; 
Rvs.^ell  V.  da  Bandeira  (8). 

Then,  as  to  the  measure  of  damages.  The  measure 
of  damages  when  there  is  a  wrongful  forfeiture  of  a 


^C3* 


(1)  2  Beav.  180.  (5)  L.  R.  6  C.  P.  310. 

(2)  13  Ch.  D.  5^9.  (6)  3  M.  &  W.  387. 

(3)  6  M.  &  G.  693.  (7)  7  L.  T.  N.  S.  736. 

(4)  2nd  cd.  (1895)  pp.  212.  213.     (8)  13  C.  B.  N.  S.  149. 
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iJ^oi  contract  is  stated  by  Lord  Crau worth  in  the  case  of 
Stewart  Ranker  v.  The  Great  Western  Railway  Co.  (1)  : 
The  King  "  ^^^  right  of  thc»  appellant  [the  contractor]  would  be 
to  recover  such  amount  of  damages  as  would  put  him 
as  nearly  as  possible  in  the  same  position  as  if  no  such 
wrong  bad  been  committed,  that  is,  not  as  if  there 
had  been  no  contract,  but  as  if  he  had  been  allowed  to 
complete  the  contract  without  interference  '* 

It  is  submitted  that  the  suppliant  is  entitled  to  what- 
ever profit  he  would  have  made  upon  the  extra  work, 
no  less  than  lo  the  profit  which  he  would  have  made 
upon  the  work  actually  specified  or  ordered  before  the 
5th  of  November,  1897,  when  the  works  were  taken 
out  of  his  hands.  That  is  the  plain  meaning  of  the 
rule  laid  down  by  Lord  Cran worth,  as  above  cited. 

In  cases  where  the  contract  price  is  a  bulk  sum  and 
the  contract  provides  that  extra  work  must  be  done 
without  any  additional  compensation,  the  measure  of 
damages  to  the  contractor  is  the  difference  between  the 
contract  price  and  the  cost  of  performing  the  work, 
including  the  extra  work.  Ranger  v.  The  Great  West- 
ern Railway  Co,  (2). 

With  regard  to  the  backing,  that  was  the  subject  of 
an  independent  contract  between  the  Minister  of  Kail- 
ways  and  Canals  and  the  suppliant.  It  is  a  well 
established  rule  of  law  that  oral  evidence  is  admissible 
for  the  purpose  of  showing  that  the  writing  between 
the  parties  does  not  in  fact  contain  the  agreement  in 
respect  of  which  the  dispute  has  arisen,  and  that 
evidence  is  always  admissible  for  the  purpose  of  show- 
ing that  the  real  contract  between  the  parties  is  not  in 
writing,  and  that  the  subsequent  written  contract  does 
not  contain,  and  was  not  intended  to  contain,  the  whole 
agreement  between  them.  (Harris  v.  Rickett  (3) ;  Rogers 
V.  Hadley  (4). 

(1)  6H.  L.  C.  72.  (3)  4H.  &N.  1. 

(2)  6  H.  L.  C.  72.  (4)  2  H.  &  C.  227. 
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The  following  is  a  synopsis  of  the  written  agree-       i^Oi 
ment  submitted  on  behalf  of  the  respondent :  Stewabt 

As  to  the  question  of  the  contractor's  delay  in  pro-  the^ik 

ceeding  with  the  works,   and  the  withdrawal   from       

him,  on  that  account,  of  the  completion  of  the  com-  orcounnei. 
tract,  it  is  submitted  that  the  only  answer  that  can  be 
given  from  the  evidence  as  to  why  the  work  which 
was  to  have  been  done  in  1894  was  not  finished  in 
1897  is  that  the  contractor  was  incompetent  and  did 
not  desire  to  get  on  with  his  work,  and  that  his  means, 
force  and  plant  were  entirely  inadequate.  Such  cases 
as  Roberts  v.  Bury  Commissioners  (1)  can  have  no 
application  here.  There  the  complaint  was  that  no 
extension  of  time  had  been  given,  whereas  here  it  is 
evident  that  the  time  was  extended  for  a  period 
greatly  in  excess  of  any  delays  caused  by  the  respon- 
dent. Making  a  summary  of  the  delays  as  accurately 
as  they  can  be  taken  from  the  statements  made  by  the 
suppliant  and  his  witnesses,  it  would  appear  that  to 
the  end  of  1896  the  number  of  months  of  delay  com- 
plained of  was  five ;  that  the  additional  time  given 
-was  two  years  and  one  month.  So  that  even  if  the 
delay  were  chargeable  to  the  Crown,  there  has  been 
given  to  the  suppliant  some  twenty  months  of  time 
for  the  five  months  of  delay  by  the  Government  of 
which  he  complains.  Long  prior  to  the  notice  of 
March  20th,  the  suppliant  had  boon  frequently  urged 
by  the  Department  of  Railways  and  Canals,  beginning 
in  July,  1893,  to  proceea  more  vigorously  with  his 
-work.  It  cannot  be  said,  therefore,  that  there  was 
anything  unreasonable  in  giving  the  notice  of  March, 
1897. 

The  contract  between  the  suppliant  and  the  Crown 
is  contained  in  the  original  agreement  of  the  24th 
September,    1892,    with    the    modification    in   prices 

(I)  L.  R.  5C.  P.  D.  310. 
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Wi  effected  by  the  agreement  of  the  20th  Angust,  1895, 
SttiwIbt  and  by  order  in  council  of  2l8t  September,  1895.  The 
THvKise  acceptance  was  upon  the  express  terms  that  there 
should  be  no  deviation  in  the  contract  prices  or  any 
extra  charge.  At  this  date,  therefore,  the  original 
agreement  stood  with  the  only  alterations  as  to  time 
of  completion  and  as  to  certain  rates.  In  November, 
1897,  when  the  breach  of  contract  complained  of  by 
the  suppliant  is  said  to  have  taken  place,  these  docu- 
ments were  in  force  between  the  parties  and  contained 
the  whole  contract  between  them.  The  breach  com- 
plained of  must  therefore,  be  a  breach  of  some  term 
contained  in  these  instruments,  or  a  breach  of  an 
implied  contract  arising  apart  from  them.  Let  us 
examine  'the  suppliant*s  contentions.  He  says  the 
action  of  the  Crown  in  taking  the  work  out  of  his 
hands  and  dismissing  him  therefrom  was  a  breach  of 
the  contract  existing  between  him  and  the  Crown  in 
November,  1897.  He  complains  that  taking  the  woik 
out  of  his  hands  is  the  breach  of  contract.  The  con- 
tract he  relies  on  as  having  been  broken  is  therefore  a 
contract  to  allow  him  to  perform  the  work.  It  is 
beyond  question  that  no  such  express  contract  appears 
on  the  written  documents.  A  perusal  of  the  thirty- 
four  clauses  of  the  contract  and  oi  the  one  hundred 
and  forty-five  paragraphs  of  the  specification  will  not 
reveal  a  single  word  of  obligation  on  the  part  of  the 
Crown  to  permit  the  doing  of  the  work  ;  neither  will 
any  such  obligation  be  found  in  the  agreement  above 
referred  to  of  August  and  September,  1895,  introducing 
the  three-lock  system.  Therefore,  the  contract  which 
the  suppliant  says  has  been  broken  must  be  an  im- 
plied contract.  (Hudson  on  BuihHng  (  ontracls  (1)).  But 
there  can  be  no  implied  contract  here,  because  section 
34  of  ihe  written  contract  between  the  parties  expressly 

(1)  Snd  ed.  p.  229. 
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declares  that  no  implied  contract  shall  arise  between       15>01 
the  parties  in  respect  of  any  of  the  works  thereby  con-    Stewart 
tracted  for.     (T%e  Queen  v.  Siarrs  {!)).  rp^^  ^j^^^ 

As  to  the  generality  of  the  terms  of  notice  with-       

drawing  the  works  from  the  control  of  the  contractor,  otcomm 
it  is  submitted  that,  where  the  objection  is  that  the 
w^hole  work  is  being  neglected  and  not  prosecuted 
with  the  vigoui-  called  for  by  the  contract,  the  engineer 
is  entitled  to  give  a  general  notice.  (Pauling  v.  Mayor 
of  Dover  (2)). 

It  is  argued  by  the  suppliant  that  the  Crown  had 
no  power  to  give  a  notice  under  clause  14  of  the  con- 
tract and  to  follow  it  up  by  taking  the  work  out  of 
the  contractor's  hands,  because  it  is  contended  that  the 
penalty  clauses  of  the  contract  were  not  in  force  in 
1897.  The  answer  of  the  respondent  is  that  such 
penalty  clauses  were  in  full  force  and  effect  then. 
After  an  extension  of  time,  the  contractor  must  still 
complete  the  work  within  a  reasonable  time.  {McDon- 
etl  V.  Canada  Southern  Railway  Company  (3)). 

Walker  v.  London  and  North  Western  Railway  Com* 
pany  (4)  is  the  leading  case  upon  which  the  suppliant 
relies  to  establish  that  the  Crown  was  not  entitled  to 
give  the  notice  of  13th  October,  1897,  and  to  follow  it 
up  by  taking  the  contract  out  of  the  suppliant's  hands. 
Now,  that  case  is  entirely  different  from  the  present. 
There  was  no  provision  for  an  extension  of  time,  and 
what  was  there  sought  to  be  done  was  to  avoid  the 
contract  and  to  forfeit  all  plant,  materials  and  money 
due  to  the  contractors.  Here  there  is  a  provision  for 
extending  the  contract,  and,  moreover,  the  Crown  did 
not  seek  to  avoid  the  suppliant's  contract  ;  what  has 
been  done  is  simply  to  carry  out  the  provisions  of 
the  contract.     Neither  has  the  contractor's  plant  and 


(I)  17  S.  C.  B.  at  p.  129.  (3)  33  U.  C.  Q  B.  313. 

(2;  24  L.  J.  Ex.  128.  (4)  L.  R.  1.  C.  P.  D.  618. 
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1901  material  been  confiscated  or  seized  as  was  done  in  the 

Stewart  Walker  case  ;  nor  is  it  sought  here  to  forfeit  any  moneys 

The  Kisg  ^^^  ^^  ^^®  contractor.     On  the  contrary,  the  moneys 

payable  under  the  estimate   for   October,  1897  were 

Arfpomenf 

ofconmiei.  paid  lor  the  benefit  of  the  contractor  after  the  work 
was  taken  out  of  his  hands,  and  at  that  time  the 
contractor  was  largely  overpaid.  {BerHnfcuel  v.  The 
Queen  (1). 

When  a  party  has  by  his  own  act  or  default  put  it 
out  of  his  power  to  fulfil  his  contract,  the  other  party 
may  at  once  treat  this  as  a  breach  of  contract  without 
waiting  for  the  time  of  performance  to  arrive  ;  so 
the  Crown  was  justified  in  treating  the  contract  as 
broken  by  the  suppliant  in  1897.  The  Crown  was 
also  within  its  rights  in  retaining  the  plant,  &c.,  for, 
under  the  terms  of  the  original  contract,  the  plant, 
&c.,  remained  the  property  of  the  Crown  until  the 
completion  of  the  contract. 

It  is  argued  for  the  suppliant  that  having  fixed  a 
reasonable  time  for  the  completion  of  the  work  the 
respondent  was  bound  to  allow  the  suppliant  the 
whole  of  that  time  to  do  it.  The  only  authority  cited 
for  this  proposition  is  Startup  v  Mardonatd  (2),  which 
is  a  case  involving  the  delivery  of  oil  at  night.  The 
plaintiff  had  until  the  8lst  of  March  to  deliver  the  oil 
which  he  had  sold  to  the  defendant.  He  delivered  it 
in  the  evening,  and  the  jury  found  that  thereafter  the 
defendant  would  have  had  time  to  examine  and  store 
the  oil  on  that  day.  It  was,  therefore,  held  that  the 
plaintiff*  had  fulfilled  his  contract. 

The  suppliant  contends  that  if  the  respondent  is 
liable  to  him  for  having  taken  the  contract  out  of  his 
hands,  the  action  of  the  respondent  in  taking  posses- 
sion of  the  suppliant's  plant  was  also  wrongful,  and 
that   the  suppliant   is  entitled   to  recover  the   value 

(I)  13  S.  C.  R.  at  pp.  125, 126.        (2)  6  M.  &  G.  593. 
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thereof.     The  cause  of  action  with  regard  to  the  plant       ^^^^ 
is  not  clearly  stated  in  the  argument  for  the  suppliant.    Stbwabt 
But  it  would  seem  that  a  wrongful  act  is  complained  ^j.^^  \isq 

of,  and  so  the  argument  amounts   to  this,  that  if  the       

Crown  was  not  justified  in  taking  the  plant  under  the  of  counsel 
contract,  the  taking  was  a  tort.     Now,  it  is  not  neces- 
sary to  argue  in  this  court  that  the  Crown  cannot  be 
made  liable  for  a  tort  in  the  absence  of  statutory  pro- 
vision therefor.     Julien  v.  The  Queen  (1). 

As  to  the  counter-claim,  the  suppliant  is  liable  to 
make  good  to  the  respondent  all  moneys  that  he  has 
been  paid  in  excess  of  the  value  of  the  work  done  by 
him.  Again,  the  suppliant  having  failed  in  his  con- 
tract, he  is  liable  to  make  good  all  loss  and  damage 
suffered  by  the  Crown  by  reason  of  the  non-completion 
by  him  of  the  works.  {Hudson  on  Building  Contracts 
(2).  It  was  owing  to  the  suppliant's  default  that  it, 
became  necessary  to  relet  the  contract,  and  he  cannot 
complain  if  the  works  were  carried  out  at  reasonable 
cost.  (Ranger  v.  Great  Western  Railway  Company  (3) ; 
Fulton  V.  Donwell  (4). 

By  the  written  reply  to  the  respondent's  argument 
counsel  for  suppliant  submitted,  amongst  others,  the 
following  contentions  : 

When  the  works  were  taken  from  the  suppliant  the 
time  for  performance  was  no  longer  of  the  essence  of 
the  contract.  The  Crown,  by  allowing  the  time  to 
run  beyond  the  original  fixed  time,  had  abandoned,  as 
a  matter  of  law,  the  right  to  enforce  the  penal  clauses 
of  the  contract.     Mayor  of  Essendon  v.  Ninnis  (5). 

The  suppliant  contends  that  clause  34  of  the  con- 
tract, forbidding  any  contract  by  implication  between 
the  parties,  does  not  apply  to  the    position  of  affairs 

(1)  3  Ex.  C.  B.  at  p.  242.  (3)  6  H.  L.  C.  72. 

(2)  2nd  Ed.  390.  (4)  5  N.  Zeal.  L.  R.  S.  C.  207. 

(6)  5  Vict.  L.  R.  (Law)  236. 
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1901       between   them   here   because,   first,  the  contract,   in 
Stbwabt    respect  of  which  breach  by  the   Crown  is  alleged,  is 
not  an  implied  contract ;  and,  secondly,  that  clause  84 
has  application  only  within  the  original  contract  time. 


V. 

ThbKinq. 


ftM-  As  to  the  right  of  the  suppliant  to  recover  the  value 

of  the  plant  in  the  hands  of  the  Crown,  suppliant  relies 

on  Tobin  v.  The  Queen  (1) ;  Feather  v.  The  Queen  (2) ; 
C/ode  on  Petition  of  Right  (3).  It  is  not  a  matter  of 
trover  or  conversion;  but  we  seek  here  a  remedy 
simply  for  a  breach  of  contract.  Therefore  the  case  ol 
Julien  V.  The  Queen  does  not  apply. 

The  Judge  of  the  Exchequer  Court  now  (De- 
cember 16th,  1900)  delivered  judgment. 

The  suppliant,  by  an  indenture  made  on  the  24th  of 
September,  1892,  entered  into  a  contract  with  Her  Ma- 
jesty the  Queen,  represented  by  the  Minister  of  Rail- 
ways and  Canals  of  Canada,  to  construct  sections  one 
and  two  of  the  Soulanges  Canal  and  to  deliver  the 
same  complete  to  Her  Majesty  on  or  before  the  31st  day 
of  October,  1894.  By  the  18th  clause  time  was  declared 
to  be  of  the  essence  of  the  contract.  By  the  16th  clause 
it  was  agreed  that  the  suppliant  should  not  make  any 
claim  or  demand,  or  bring  any  action,  suit  or  petition 
against  Her  Majesty  for  any  damage  which  he  might 
sustain  by  reason  of  any  delay  in  the  progress  of  the 
work  arising  from  the  acts  of  any  of  Her  Majesty's 
agents ;  but  that  in  the  event  of  any  such  delay  the 
contractor  should  have  such  further  time  for  the  com- 
pletion of  the  works  as  might  be  fixed  in  that  behalf 
by  the  Minister  for  the  time  being.  There  was  a  good 
deal  of  delay  of  that  kind,  but  the  authority  to  extend 
the  time  was  never  in  terms  exercised  by  the  Minister. 
There  was  no  request  to  him  to  exercise  it,  and  it  was 

(1)  16  C.  B.  N.  S.  at  p.  358.        (2)  C  B.  &  S.  257. 
(3)  Pp.  88,  89. 
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not  exercised.    The  provision,  like  that  contained  in       l^i 
the  29th  clause,  whereby  also  the  Minister  had  power,    Stewabt 
under  the  circumstances  therein  stated,  to  extend  the  t^b  King 

time  for  the  completion  of  the  contract,  has  no  present       

importance  beyond  showing  that  such  power  was  ,.^21, 
vested  in  the  Minister.  By  the  13th  clause  of  the 
contract  the  Chief  Engineer  of  Railways  and  Canals 
was  given  authority  at  any  time,  and  at  the  contractor's 
expense,  to  increase  the  plant  or  materials,  or  force 
employed  upon  the  work  in  case  he  considered  them 
"  insufficient  for  the  advancement "  of  the  works 
**  towards  completion  within  the  limited  times  ",  or  if 
such  works  were  not  being  carried  on  with  due  dili- 
gence. This  authority  was  not  exercised  and  the  only 
bearing  the  clause  has  on  the  present  controversy  is 
that,  differing  in  that  respect  from  the  14th  clause,  on 
the  true  construction  of  which  the  case  depends,  it 
contains  an  express  reference  to  the  times  limited  for 
the  completion  of  the  contract.  The  14th  clause  of  the 
contract  is  in  these  terms :  — 

**  In  case  the  contractor  shall  make  default  or  delay 
in  diligently  continuing  to  execute  or  advance  the 
works  to  the  satisfaction  of  the  engineer,  and  such  de- 
fault or  delay  shall  continue  for  six  days  after  notice 
in  writing  shall  have  been  given  hj  the  engineer  to 
the  contractor  requiring  him  to  put  an  end  to  such  de- 
fault or  delay,  or  in  case  the  contractor  shall  become 
insolvent,  or  make  an  assignment  for  the  benefit  of 
creditors  or  neglect  either  personally  or  by  a  skilful 
and  competent  agent  to  superintend  the  works,  then 
in  any  of  such  cases  Her  Majesty  may  take  the  work 
out  of  the  contractor's  hands  and  employ  such  means 
as  She  may  see  fit  to  complete  the  work,  and  in  such 
cases  the  contractor  shall  have  no  claim  for  any  further 
payment  in  respect  of  the  works  performed,  but  shall 
nevertheless  remain  liable  for  all  loss  and  damage 
SH 
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1901       which  may  be  suffered  by  Her  Majesty  by  reason  of 

Stewart    the  non-completion  by  the  contractor  of  the  works,  and 

The  Kino   ^^^  materials  and  things  whatsoever,  and  all   horses, 

-—       machinery  and  other  plant  provided  by  him  for  the 

i^^t.  Pi^poses  of  the  works  shall  remain  and  be  considered 

as  the  property  of  Her  Majesty  for  the  purposes  and 

according  to  the  provisions  and  conditions  contained 

in  the  twelfth  clause  hereof.  " 

There  were  undoubtedly  great  delays  in  the  execu- 
tion of  these  works  and  there  is  a  large  mass  of  evi- 
dence in  respect  thereto,  and  to  the  controversies  that 
have  arisen  between  the  parties  because  of  such  delays. 
The  fault  was  not  all  on  one  side,  but  there  is,  I  think, 
no  occasion  to  weigh  the  fault  on  this  side  or  on  that, 
or  to  attempt  to  apportion  the  blame.  One  thing,  how- 
ever, is  very  clear,  and  that  is  that  the  suppliant  has 
no  ground  of  complaint  with  respect  to  the  financial 
support  and  assistance  that  the  Crown  afforded  him 
during  the  progress  of  the  work. 

At  an  early  date  in  the  execution  of  the  work  the 
Crown  commenced  to  make  to  him  large  advances  that 
it  was,  so  far  as  I  can  see,  under  no  obligation  to  make. 
On  undressed  stone  at  Rockland  quarry,  that  as  things 
turned  out  was  never  needed  for  the  work,  advances 
amounting  in  all  to  forty  eight  thousand  five- hundred 
dollars  were  made.  On  potsdam  sandstone  excavated 
during  the  progress  of  the  work — the  stone  being  the 
property  of  the  Crown  subject  only  to  the  right  of  the 
contractor  to  use  what  he  needed  of  it  in  making  con- 
crete— one  dollar  a  cubic  yard  was  advanced.  When 
the  work  was  taken  out  of  his  hands  the  amount  of 
the  advance  stood  at  fifty-seven  thousand  dollars, 
while  the  value  of  work  then  done  on  it,  in  preparing 
it  for  use  in  concrete,  was  only  some  three  thousand 
dollars.      These   two   items   of  forty-eight    thousand 
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five  hundred  dollars  and  fifty-seven  thousand  dollars       i^oi 
I  now  form  part  of  the  Crown's  counter-claim.  Stewart 

I  In  189 Y,  when  the  next  incident,  to  which,  in  this  thb  King 

statement  of  facts,  it  is  necessary  to  refer,  occurred,       

half  of  the  work,  approximately,  remained  to  be  done.  ^.^^lant. 

In  March  of  that  year  (1897)  the  following  notice  was       

given  to  the  suppliant : — 

**  Ottawa,  20th  March,  1897. 
"  Dear  Sir, 

"  As  you  are  now  approaching  the  season  when  the 
resumption  of  active  work  under  your  contract  upon 
the  Soulanges  Canal  may  be  looked  for,  I  am  in- 
structed by  the  Minister  to  say  that  he  cannot  permit 
the  work  upon  the  Canal  to  be  further  delayed.  The 
intention  of  the  Government  is  to  push  forward  the 
completion  of  the  undertaking  as  rapidly  as  possible  ; 
and  I  am  to  further  notify  you  that  if  the  Chief  En- 
gineer has  any  reason  to  fear  that  your  contract  will 
not  be  fully  executed  by  the  31st  October,  1898,  the 
work  will  be  taken  off  your  hands,  and  the  conditions 
of  the  existing  contract  as  to  penalties  rigidly  enforced. 
"  Yours  &c., 
(Sgd.)     C.  SCHEEIBER, 

"  Deputy  Min.  and  Chief  Eng. 
A.  STEWART,  Esq., 

Contractor  Sec.  1  and  2, 
Ottawa,  Ont." 
On  the  nth  of  May,  Mr.  Schreiber,  the  chief  en- 
gineer, gave  the  contractor  notice  that,  if  he  did  not  at 
once  proceed  to  prosecute  the  work  vigorously,  steps 
would  be  taken  under  the  contract  to  put  an  end  to 
the  delay.  Early  in  June  a  further  notice,  on  which, 
however,  no  action  was  taken,  was  given  to  him  that 
if  the  delay  continued  beyond  six  days  Her  Majesty 
might  '*  proceed  under  the  powers  conferred  upon  Her 
"  by  clause  No.  14  of  the  said  contract."     The  notice 
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1901       was  in  terms  similar  to  the  following,  which  was 
Stewart    given  in  October  of  the  same  year : — 
The  King.       "  "^^    Archibald   Stewart,   of  the   City   of  Ottawa, 
Province  of  Ontario,  Contractor : — 

"  Take  notice  that  as  you  have  made  default  and 
delay  in  diligently  continuing  to  execute  or  advance 
to  my  satisfaction  the  works  contracted  to  be  perform- 
ed by  you  under  your  contract  with  Her  Majesty  Queen 
Victoria,  represented  by  the  Minister  of  Railways  and 
Canals  of  Canada,  dated  the  twenty-fourth  day  of 
September  A.  D.  1892,  whereby  you  contracted  to 
execute  and  provide  the  several  works  and  materials 
required  in  and  for  the  formation  of  sections  numbers 
one  and  two,  Cascade  Entrance  of  theSoulanges  Canal, 
you  are  hereby  notified  to  put  an  end  to  such  default 
or  delay. 

"  You  are  also  notified  that,  if  such  default  or  delay 
shall  continue  for  six  days  after  the  giving  of  this 
notice,  Her  Majesty  may  proceed  under  the  powers 
conferred  upon  Her  bv  clause  No.  14  of  the  said  con- 
tract. 

**  Dated  at  Ottawa,  this  thirteenth  day  of  October 
A.  D.  1897. 

(Sgd.)    COLLINaWOOD  SCHREIBER, 
Chief  Engineer  of  Railways  and  Canals, 

This  notice  was  followed  by  another  whereby  the 
work  was  taken  out  of  the  contractor's  hands  The 
latter  notice  was  in  these  terms  : — 

"To  Archibald  Stewart,  of  the  City  of  Ottawa,  Pro- 
vince of  Ontario,  Contractor : — 

"  Whereas  you  have  made  and  are  making  default 
and  delay  in  diligently  continuing  to  execute  and 
advance  to  the  satisfaction  of  the  Engineer  the  works 
contracted  to  be  performed  by  you  under  your  contract 
with  Her  Majesty  Queen  Victoria,  represented  by  the 
Minister  of  Railways  and  Canals  of  Canada,  dated  the 
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twenty-fourth  day  of  September  A.D.  1892,  whereby       I80i 
you  contracted  to  execute   and  provide  the  several    Stewabt 
works  and  materials  required  in  and  for  the  formation  thb  Knra 

of  section  numbers  one  and  two  Cascade  Entrance  of      

the  Soulanges  Canal,  and  such  default  and  delay  has 
continued  for  more  than  six  days  after  notice  has  been 
given  by  the  Engineer  to  you  requiring  you  to  put  an 
end  to  such  default  and  delay,  and  such  default  and 
delay  still  continues : 

"  Now  take  notice  that  Her  Majesty,  represented  by 
me,  the  Minister  of  Railways  and  Canals  of  Canada, 
does  hereby,  under  the  provisions  of  the  fourteenth 
clause  of  your  aforesaid  contract,  terminate  the  said 
contract  from  this  date,  and  take  the  w^ork  out  of  your 
hands,  and  will  employ  such  means  as  She  may  see  fit 
to  complete  the  work ; 

"And  further  take  notice  tha*:  you  shall  have  no 
claim  for  any  further  payment  in  respect  of  the  works 
perfoimed,  and  that  you  will  nevertheless  remain  liable 
and  be  held  responsible  for  all  loss  and  damage  suffered 
or  which  may  be  sufiered  by  Her  Majesty  by  reason  of 
the  non-completion  by  you  of  the  said  work,  or  by 
reason  of  your  breaches  of  the  said  contract. 

"Dated  at  Ottawa,  this  Fourth  day  of  November 
A.D.  1897. 

(Sgd)    ANDREW  a.  BLAIR, 

Minister  of  Railways  &  Canals, 
On  behalf  of  Her  Majesty, 
Witness, 

(Sgd.)     Collingwood  Schreiber. 

Now,  if  the  contention  which,  on  the  authority 
of  Walker  v.  Tlie  Londo7i  and  North  Western  Rail- 
way Company,  (1)  the  suppliant  makes  that  in 
October,  1897,  the  14th  clause  of  the  contract  under 
which  the  Crown  took  action  was  not  in  force  and  did 

(i;  L.  R.  1  C.  p.  D.  Sil^. 

A 
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;;i90l       not  form  part  of  any  contract  then  existing  between 
StbwIrt    the  parties,  is  a  good  contention,  it  is  clear  that  there 
The  King   ^^®  been  a  breach  of  the  contract,  and  that  the  sup- 
pliant is  entitled  to  such  damages  as  he  has    ustained 


,  ^«"or        by  reason  thereof.     The  contract  under  consideration 

in  Walker's  case  contained  a  provision  by  which  the 

defendants  were  entitled  to  take  the  work  out  of  the 
plaintiffs  hands  if  he  did  not  complete  it  within  the 
time  limited  for  the  purpose,  or  if  he  became  bankrupt, 
or  if  from  any  cause  whatever,  not  occasioned  by  the 
defendants,  he  was  delayed  or  prevented  in  the  comple- 
tion of  the  work  according  to  the  specification.  It  was 
also  a  term  of  that  contract  that  the  engineer  might,  if 
he  were  dissatisfied  with  the  rate  of  progress  made, 
procure  labour  and  materials  to  advance  it,  and  pay 
therefor  out  of  any  money  due  or  to  become  due  to  the 
contractor.  The  case  turns,  however,  upon  a  provision 
of  the  contract  which  was  in  these  words : — 

"  Should  the  contractor  fail  to  proceed  in  the  execu- 
tion of  the  works  in  the  manner  and  at  the  rate  of 

progress  required  by  the  engineer or  to  maintain 

the  said  works,  as  hereinafter  mentioned,  to  the  satis- 
faction of  the  engineer,  his  contract  shall  at  the  option 
of  the  company,  but  not  otherwise,  be  considered  void, 
as  far  as  relates  to  the  works  or  maintenance  remaining 
to  be  done,  and  all  sums  of  money  that  may  be  due  to 
the  contractor,  together  with  all  materials  and  imple- 
ments in  his  possession,  and  all  sums  named  as  penal- 
ties for  the  non-fulfilment  of  the  contract  shall  be 
.  forfeited  to  the  company  and  the  amount  shall  be  con- 
sidered as  ascertained  damages  for  the  breach  of  the 
contract." 

Referring  to  this  clause,  Mr.  Justice  Archibald,deli- 
vering  the  judgment  of  the  court  (Brett  and  Archibald* 
JJ.)  said  (1)  :— 

(1)  L.  R.  1  C.  P.  B.  at  p.  631. 
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"  The  clause  in  our  opinion  can  only  be  acted  on  and       l^i 
enforced  within  the  time  fixed  for  the  completion  of    Stewart 
the  works,  for  time  is  clearly  of  the  essence  of  the  ^^55^^^^ 

contract ;  and  it  is  only  with  reference  lo  the  time  so       

agreed  that  the  rate  of  progress  can  be  determined.   If,  j^^^lleot. 

as  has  happened,  the  time  has  been  exceeded,  there       

may  be  a  new  contract  to  complete  in  a  reasonable 
time  ;  but  to  give  the  clause  in  question  any  applica- 
tion to  a  reasonable  time,  after  the  time  criginally  fixed 
has  expired,  would  be  without  any  express  provision 
to  make  the  company  judge  in  their  own  case  of  what 
was  a  reasonable  time,  and  to  enable  them  in  their 
own  favour  to  avail  themselves  of  a  most  stringent  and 
penal  clause." 

The  case  has,  it  appears,  been  accepted  as  establishing 
the  proposition  that  in  contracts  creating  a  forfeiture 
for  not  proceeding  with  work  at  the  rate  required,  if 
there  is  a  time  fixed  for  completion,  it  is  only  by  refer- 
ence 10  the  time  so  agreed  that  the  rate  of  progress  can 
be  determined,  and  that  the  clause  can  only  be  acted 
on  and  enforced  on  the  ground  of  delay  within  the  time 
fixed  for  the  completion  of  the  works,  and  confers  no 
power  of  forfeiture  after  that  date.  (Hudson  on  Buil- 
ding Contracts,  (1) :  Wood  v.  Rural  Sanitary  Authority 
of  Tendring  (2) :  The  Mayor  of  Essendon  v.  Ninnis  (3). 
But  after  all,  each  contract  must  be  considered  in 
the  light  of  its  own  terms  and  conditions,  and 
however  satisfactory  the  decision  in  Walker's  case 
may  be  with  reference  to  the  contract  therein  under  con- 
sideration, in  which  there  were  other  clauses  clearly 
applicable  after  the  time  of  completion  had  expired,  it 
may,  I  think,  be  a  very  debatable  question  whether 
the  same  conclusion  should  be  come  to  in  respect  of 
the  14th   clause  of  the  contract  now  under  considera- 

(1)  2nd  ed.  447.  (2)  3  T.  L.  R.  272. 

(3)  5  Victoria  L.  R.  236. 
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*^i  tion.     It  will  be  observed  that  the  provisions  of  the 

Stewart  13th  clause   expressly   refer  to  the   time   limited    for 

The  King  *^®   completion   of  the   contract,    while   in  the  14th 

clause  there  is  no  such  reference  or  limitation.    Then 


for        by  the  terms  of  the   14th  clause  it  will  be  seen  that 

the  power  to  take  the  works  out  of  the  contractor's 

hands  was  not  confined  to  the  case  of  want  of 
diligence  to  execute  or  advance  the  work  to  the 
satisfaction  of  the  engineer.  It  might  also  be 
exercised  in  case  (a)  the  contractor  became  insol- 
vent; or  (6)  made  an  assignment  for  the  benefit 
of  his  creditors ;  (c)  neglected  either  personally  or  by 
a  skilful  and  competent  agent  to  superintend  the 
works.  These  appear  to  me  to  be  circumstances  under 
which  as  well  after  as  before  the  time  limited  for  the 
completion  of  the  contract  the  power  of  taking  the 
work  out  of  the  contractor's  hands  might  be  exercised. 
But  if  it  may  be  exercised  in  these  cases  after  the  time 
agreed  upon  for  the  completion  of  the  contract  has 
expired,  why  may  it  not  be  exercised  in  case  the 
contractor  makes  default  or  delay  in  diligently 
continuing  to  execute  or  advance  the  works  to 
the  satisfaction  of  the  engineer  ?  What  is  the 
difficulty  ?  I  can  see  none,  except  that  the  engineer's 
judgment  as  to  the  rate  of  progress  and  the  advance- 
ment of  the  work  must  be  exercised  with  reference 
to  some  date,  some  time  when  the  work  as  a  whole  is 
to  be  completed ;  and  the  time  agreed  upon  having 
expired  there  is  no  time  to  which  reference  can  be 
made.  But  why  may  not  his  judgment  as  to  the  rate 
of  progress  being  made  be  exercised  with  reference  to 
a  reasonable  time  for  the  completion  of  the  whole 
work  ?  Not  that  the  Minister  or  the  engineer  could 
without  the  contractor's  concurrence  or  consent  (and 
there  is  in  this  case  no  such  concurrence  or  consent) 
determine   conclusively   what   such   reasonable   time 
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was.     To  do  that  would  be  to  permit  them  to  impose       lOOi 
upon   the   contractor   a  condition   to   which  he  had    Stkwart 
never  given  his  assent ;  and  as  was  said  in  Walker's  thb  King. 
case  (l)to  make  them,  as  representing  the  Crown,  judges       — * 
in  their  own  case.     But  suppose  in  such  a  case  as  this  j.^JHeai, 

the  Minister  or  engineer  fixes  a  time — one  that  the       

court  finds  is  reasonable — within  which  the  works 
are  to  be  completed,  why  should  not  the  contractor 
continue  to  be  within  the  engineer's  judgment  as  to 
the  rate  of  progress  being  made  ?  Is  it  not  reasonable 
that  he  should  be  ?  Is  it  not  unreasonable  that,  short 
of  acts  amounting  in  themselves  to  an  abandonment 
of  the  works,  the  contractor  should  practically  have 
the  matter  of  progress -in  his  own  hands  once  the  time 
for  the  completion  of  the  contract  has  passed  and  been 
waived,  and  that,  in  respect  of  a  great  public  work 
involving  the  highest  interests,  the  Crown  should 
thereafter  be  at  the  mercy  of  the  contractor  ?  Of 
course  the  question  is  not  whether  the  thing  is 
reasonable  or  unreasonable,  but  whether  the  parties 
have  agreed  to  it.  By  the  express  agreement  of  the 
parties  the  engineer  is,  during  the  time  limited  for 
the  completion  of  the  work,  as  much  the  judge  of  the 
progress  made  by  the  contractor  with  the  work  as  by 
another  clause  he  is  of  the  quantity  and  quality  of 
that  work  ;  and  when,  after  that  time  has  expired,  the 
parties  go  on  with  the  work  and  a  new  terra  or  condi- 
tion of  the  contract  arises  by  implication,  and  by  the 
acts  of  the  parties,  that  the  work  will  be  completed  in 
a  reasonable  time,  then  it  seems  to  me  that  one  does 
no  violence  to  the  contract  as  a  whole  to  hold  that 
having  reference  to  such  reasonable  time  the  engineer 
may,  if  he  is  dissatisfied  with  the  progress  of  the 
work,  give  the  notice  provided  for  in  the  14th  clause 
of  the  contract.     It  is  not  necessary,  however,  for  me 

(I)  L.  R.  1  C.  P.  D.  518. 
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1901  in  the  view  I  take  of  the  case  to  solve  the  difficulties 
Stewart  that  I  have  ventured  to  suggest,  or  to  support  the 
rp  ^  judgment  for  the  suppliant  that  I  think  he  is  entitled 
to,  by  the  proposition  that  the  14th  clause  of  the  con- 
tract, or  that  provision  of  it  directly  in  issue,  could 
only  be  acted  upon  and  enforced  on  the  ground  of 
delay  within  the  time  fixed  by  the  contract  for  the 
completion  of  the  works. 

Assuming  for  the  moment  that  the  14th  clause  of 
the  contract  was  in  1897  in  force  between  the  parties, 
and  could  be  acted  on,  it  seems  clear  that  the  rate  of 
progress  must  be  determined  by  reference  to  a  reason- 
able time  for  the  completion  of  the  whole  work.  The 
contractor  must  with  reference  lo  some  specific  time 
that  is  in  the  opinion  of  the  court  reasonable,  make 
default  or  delay  in  diligently  continuing  to  execute  or 
advance  the  works  to  the  satisfaction  of  the  engineer. 
The  engineer  is  to  decide,  having  regard  to  a  time 
that  is  reasonable,  and  the  contractor  is  to  have  notice 
of  his  decision.  Was  the  time  fixed  by  the  Minister 
in  the  present  case  reasonable  ?  Were  it  proper  for  me 
to  look  at  the  matter  from  a  standpoint  other  than  that 
of  the  legal  rights  of  the  parties,  and  to  express  an 
opinion  as  to  whether  or  not,  as  a  matter  of  public  po- 
licy or  interest  the  Minister  was  justified  in  taking 
the  work  in  question  out  of  the  contractor's  hands,  I 
should  have  no  hesitation  in  saying  that  I  think  his 
apprehension  and  that  of  the  chief  engineer  that  the 
work  on  the  two  sections  mentioned  would  be 
unduly  delayed  was  well  founded,  and  that  he  was 
on  grounds  of  public  policy  fully  justified  in  the 
action  he  took.  I  think,  too,,  that  in  March  1897,  one 
might  have  come  to  the  conclusion  that  the  remainder 
of  the  work  could  be  completed  by  the  31st  day 
of  October,  189^.  There  is  undoubtedly  in  this 
case  a  great  deal  of  expert  evidence  from  witnesses 
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whose  opinions  are   entitled  to  the  greatest  conside-       i^i 
ration  (given  with  a  full  knowledge  of  the  facts  that    Stewabt 
compel  me  to  an  opposite  conclusion)  that  the  time  rpm^^^^ 

given  by  the  Minister  for  the  completion  of  the  work       

was  a  reasonable  time.     I  cannot  say  how  far,  if  at  all,  ^^^JJJ^^ 

the  witnesses  referred  to  have,  in  giving  their  opinions,       

been  influenced  by  the  fact  that  in  September.  1892, 
the  contractor  agreed  to  complete  the  whole  work  by 
the  end  of  October,  1894.  If  the  question  were  whe- 
ther the  time  given  by  the  Minister  was  reasonable  in 
relation  to  the  time  limited  in  the  contract,  I  should 
have  no  hesitation  in  answering  in  the  aflirmative. 
But  there  can,  I  think,  be  no  doubt  that  the  time  men- 
tioned in  the  contract  w^as,  from  a  business  or  practi- 
cal standpoint,  wholly  inadequate,  and  neither  party 
ever  treated  the  limitation  seriously,  or  acted  as  if  it 
formed  one  of  the  terms  of  the  contract,  notwithstand- 
ing that  they  had  agreed  that  "  time  should  be  deemed 
to  be  of  the  essence  of  the  contract."  Not  that  any  such 
consideration  would  have  availed  the  contractor  if  the 
powers  given  to  the  Crown  to  put  an  end  to  the  con- 
tract had  been  exercised  within  the  stipulated  time. 
But  the  court  is  not  now  to  impose  upon  him  a  con- 
dition as  to  time  that  it  does  not  think  to  be  reasonable 
oecause  he,  in  signing  the  contract,  agreed  to  one 
equally  or  more  unreasonable.  It  is  easy  to  be  wise 
after  the  event,  and  judging  by  the  event,  by  what 
has  happened  in  respect  to  the  completion  of  the  work 
by  contractors  of  whose  financial  standing,  capacity 
and  energy  there  is  no  question,  I  am  compelled, 
against  the  opinions  to  which  I  have  referred,  to  come 
to  the  conclusion  that  the  time  fixed  by  the  Minister 
in  March,  1897,  for  the  completion  of  the  works  in  ques- 
tion was  not  a  reasonable  time  within  which  to  com- 
plete them.  That  is  the  conclusion  to  which  I  am  led 
by  the  facts  that  appear  in  evidence  in  this  case.     It 
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iwi  is  not  disputed  that  the  chief  engineer's  judgment  as 

Stewart  to  the  progress  of  the  work  was  exercised  with  refer- 

T     Ki  o  ®^^^  ^^  *^®  ^^*®  ®^  fixed,  and  that  being  the  case,  it 

appears  to  me  that  the  proceedings  taken  by  the  Minis- 

tor  ter  and   chief  engineer  cannot   as  a  matter  of   law 

be  justified,  that  there  has  been  a  breach  by  the  Crown 

of  the  contract  on  which  this  petition  is  brought,  and 
that  tlie  suppliant  is  entitled  to  damages,  to  be  mea- 
sured, as  near  as  may  be,  by  the  profits  that  he  would 
have  made  by  completing  the  contract  in  a  reasonable 
time. 

It  was  also  contended  for  the  suppliant  that  the 
notice  of  the  13th  of  October,  1897  was  insufiicient  for 
the  purposes  for  which  it  was  intended ;  and  that  in 
any  event  the  Crown  was  precluded  from  giving  any 
such  notice  because  the  delay  complained  of  was  occa- 
sioned by  the  fault  of  the  resident  engineer  and  his 
staflF— by  their  lack  of  initiative  and  energy.  Having 
come  to  a  conclusion  on  other  grounds  to  enter  judg- 
ment for  the  suppliant  on  the  main  issue  in  controversy, 
it  is  unnecessary  for  me  to  discuss  these  contentions. 

On  the  question  as  to  whether  the  contract  in  ques- 
tion was  one  on  which  the  contractor  finishing  the 
work  in  a  reasonable  time  would  have  made  a  profit 
or  not,  the  parties  are  very  far  apart.  Taking  for 
illustration  the  quantities  and  prices  given  in  Exhibit 
**AN"  we  find  the  work  remaining  to  be  done  at  the 
time  the  contract  was  taken  out  of  the  suppliant's 
hands  stated  at  $570,967.08.  On  items  amounting  to 
$14,811  08  no  profit  is  claimed.  On  the  balance  of 
$556,156  00  a  profit  (including  the  $57,000  advanced  on 
potsdam  sandstone)  of  $165,74474  is  claimed.  That  is 
of  the  amount  of  $:)r)6,156,00,  $890,411.26  would  repre- 
sent the  contractor's  expenditure,  and  the  sum  of 
$165,744.74  his  profit.  In  other  words,  he  would  make 
something  over  forty-two  por  cent,  on  bis  outlay  on 

Digitized  by'v^OOQlC 


VOL.  VII.l        EXCHEQUER  COURT  REPORTS.  79 

the  items  on  which  he  claimed  a  profit,  and  nearly       i^Oi 
forty-one   per  cent,  on    his  whole    outlay.      Now   I    Stkwabt 
am  very  sure  that  finishing  his  work  in   a  reason-  »rHK  kinq 

able  time  he  would  have  made  no  such  profit  as  that.       

The  only  sure  test  in  such  a  case  is  to  be  found  in  the  ,  ^ft»r 

doing  of  the  work.     No    statement,    calculation   or       

estimate  of  how  the  thing  would  have  turned  out  is 
likely  to  provide  for  all  contingencies,  and  the  contin- 
gencies not  provided  for  go,  I  think,  according  to 
common  experience  to  eat  up  a  large  portion  of  antici- 
pated or  estimated  profits.  And  when  you  add  to  this 
that  other  contingency,  that  the  expert  witness  whose 
estimate  or  calculation  is  tendered  for  the  court's 
assistance  is  likely  to  make  the  best  showing  he  can 
for  the  party  who  calls  him,  such  an  estimate  or  calcu- 
lation may,  if  not  carefully  examined,  mislead,  instead 
of  aid  the  court. 

I  am  equally  unable  to  accept  the  view  put  forward 
for  the  Crown  that  the  work  to  be  done  under  the 
contract,  when  it  was  taken  out  of  the  suppliant's 
hands,  would  have  been  finished  at  a  loss.  On  the 
item  of  concrete  alone  it  seems  to  me  clear  that 
there  would  have  been  a  profit  of  at  least  |60,000. 
The  advance  on  potsdam  sandstone,  while  nomin- 
ally made  upon  the  t^tone,  was  in  reality  made 
upon  the  profit  to  be  earned  on  concrete.  The  chief 
engineer  and  the  resident  engineer  concurred  in 
recommending  this  advance,  and  no  one  was  in  a 
better  position  than  they  to  form  an  opinion  as  to 
whether  or  not  there  was  on  this  item  the  margin  of 
profit  of  one  dollar  per  cubic  yard  that  was  so  advanced. 
I  have  no  hesitation  in  coming  to  the  conclusion  that 
there  was  at  least  that  margin  of  profit  on  the  work 
of  this  class.  The  argument  for  the  Crown  is  that  the 
profit  on  concrete  would  have  fallen  short  of  the 
amount  advanced  on  potsdam  sandstone  by  a  sum  of 
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1901  114,863  ;   while  the  suppliant  contends  that  it  would 

Stbwakt  have  exceeded  such  advance  by  $21,203.60,  a  difference 

The  King  ^^^^^^^^  *^®  parties  on  this  item  alone  of  36,000  odd 

dollars.    This  is  but  an  illustration  of  the  different 

Reasons 

^nd^ent.   conclusious  to  which  the  parties  come  by  their  respec- 

tive  calculations  and  estimates. 

Now  in  this  state  of  the  case  it  seemed  to  me,  when 
I  came  to  consider  it,  that  it  would  be  a  reasonable  and 
safe  thing  for  the  court  to  have  as  to  this  question  of 
profit,  or  no  profit,  or,  if  profit,  how  much  profit,  the 
assistance  of  competent,  independent  and  impartial 
expert  engineers  to  be  named  by  the  court  and  to 
be  wholly  independent  of  the  parties.  There  are  two 
ways  in  which  this  could  be  done  :  First,  to  direct  a 
rehearing  of  the  question  mentioned  and  to  sit  with 
experts  as  assessors;  and,  secondly,  to  refer  the 
question  to  experts  as  referees.  Either  course  might 
have  been  adopted  and  the  necessary  direction  given 
without  the  consent  of  either  party ;  but  at  the  pre- 
sent stage  of  proceedings  I  did  not  care  to  put  the 
parties  to  the  further  delay  and  expense  unless  both 
were  willing.  The  suppliant  consented  to  the  adoption 
of  either  course  ;  the  Crown  was  not  prepared  to  agree 
to  either.  I  had  of  course  formed  an  opinion  on  the 
question,  but  it  would  have  been  a  matter  of  great 
satisfaction  to  me  either  to  have  reconsidered  it  with 
the  assistance  of  engineers  in  whose  competence  and 
impartiality  I  had  confidence,  or  to  have  referred  it 
to  them  for  inquiry  and  report.  But  as  the  parties  are 
not  both  agreed  I  have  come  to  the  conclusion  to  give 
effect  to  my  own  views. 

Of  the  $582,000  (I  use  round  figures),  which  the 
suppliant  would  have  received  for  the  finishing  of  the 
work,  I  would  take  $87,000  as  representing  profit ; 
that  is,  that  on  an  expenditure  of  $495,000  the  con- 
tractor would  make  $87,000,  approximately  seventeen 
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and  one-half  per  cent,  on  his  outlay.     That,  I  think,  is       l®Ol 
a  fair  contractor's  profit,  and  I  have  no  idea  that  the    Strwart 
work  in  question,  as  a  whole,  would,  if  finished,  have  xhb  Bjng 
yielded  the  suppliant  any  greater  profit  than   that.    _— — _ 
On  the  other  hand  I  am  convinced  that  it  is  not  oxces-  j^^JIms. 

sive.     If  one  allows  $60,000  profit  on  the  concrete —       

and  on  the  evidence  one  should,  1  think,  allow  that 
much  at  least— there  remains  only  $27,000  of  profit  on 
an  expenditure  of  some  386,000  odd  dollars,  or  approxi- 
mately seven  per  cent. 

I  have  named  as  damages  a  round  figure  based 
approximately  upon  what  I  think  is  a  fair  percentage 
of  profit  on  the  work  as  a  whole  ;  but  I  have  also  gone 
into  the  details  as  to  each  item  on  which  a  profit  is 
claimed  as  best  I  could  on  the  evidence  before  me, 
with  the  result  that  I  am  confirmed  in  the  view  that 
the  sum  I  have  named  is  a  fair  one.  I  do  not  fancy 
that  in  respect  of  these  details  any  two  persons  would 
as  to  all  or  the  most  of  the  items  be  altogether  of  one 
mind,  and  therefore  no  useful  purpose  can  be  served 
by  giving  my  impressions  as  to  what  profits,  if  any, 
should  be  attributed  to  each  item.  Being  myself  satis- 
fied that  the  amount  named  is,  under  all  the  circum- 
tances,  a  fair  one,  I  assiess  the  damages  for  the  breach 
of  the  contract  in  this  case  at  eighty-seven  thousand 
dollars  This  includes  the  fifty-seven  thousand 
dollars  advanced  on  potsdam  sandstone,  for  which  the 
Crown  will  be  given  credit  in  striking  the  balance 
between  the  parties. 

In  the  sum  mentioned  I  have  not  included  any 
profit  on  the  extra  work  done  by  Ryan  &  McDonald 
in  filling  behind  the  piers,  on  which  the  suppliant 
claims  that  he  should  be  allowed  a  profit  of  six  thou- 
sand five  hundred  and  seventy-nine  dollars.  This 
was  work  outside  the  contract,  and  I  am  not  able  to 
say    either    that    the    chief    engineer    would    have 
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1901       directed  it  to  be  done,  had  the  work  remained  in  the 

StSewart    suppliant's  hands,  or  that  in  case  he  had  done  so  that 

Thji  Kino   ^^  would  have  fixed  a  price  for  it  from  which  a  profit 

would  have  r#een  derived.     I  do  not,  therefore,  take  it 

.??f into  consideration. 

In  addition  to  the  profit  mentioned  the  suppliant 
would  no  doubt,  if  he  had  finished  the  contract,  have 
had  a  considerable  quantity  of  undressed  stone  at  his 
quarry  at  Rockland.  In  getting  out  the  dimension 
stone  a  good  deal  would  have  been  quarried  that 
would  not  have  been  available  for  that  purpose,  or  for 
any  purpose  connected  with  the  works  in  question, 
and  would  have  been  on  hand  at  the  conclusion  of 
the  work.  But  in  view  of  the  very  large  quantity  of 
this  class  of  stone  (spoken  of  as  backing)  that  the 
suppliant  had  on  hand  when  the  work  was  taken 
from  him,  and  seeing  that  the  market  is  so  limited 
and  slow,  I  have  not  thought  that  I  should  find  any 
present  money  value  in  it.  Its  value  in  money  would 
have  been  so  speculative  and  remote  that  I  think  it 
should  not  be  taken  into  account. 

The  suppliant  is  also  entitled  to  the  value  of  the 
plant  taken  over  by  the  Crown.  This  matter  of  the 
plant  was  dealt  with  in  part  by  the  10th  paragraph  of 
the  judgment  by  consent  of  the  2nd  December,  1899, 
whereby  it  was  declared  that  the  suppliant  should 
receive  from  Her  Majesty  $10,000  worth  of  the  plant 
referred  to  in  the  11th  and  12th  paragraphs  of  the 
petition  of  right  herein,  to  be  selected  by  him,  the 
value  of  the  said  plant  to  be  computed  upon  the 
valuation  as  of  a  going  concern  upon  the  ninth  day  of 
November,  1897,  set  upon  the  articles  to  be  selected 
and  taken  by  the  suppliant  by  the  valuators  named 
by  him,  as  set  forth  in  their  schedule  of  valuation 
dated  the  21st  day  of  September,  1899,  and  filed  on 
the  day  of  the  delivery  of  the  said  judgment ;    and 
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that  Her  Majesty  should  be  released  from  all  claims  in       A901 
Tespect  of  the  said  $10,000  worth  of  plant,  except  the    StiwIbt 
suppliant's  claim,  if  any,  to  be  paid  a  rental  for  said  rj.^^  eisq 
plant  during  the  time  which  Her  Majesty  had  been  in 
possession  thereof,   if  it  should  be  found  that  Her 
Majesty  was  not  entitled  to  use  the  said  plant  during 
the  said  period,  free  of  all  charge  or  claim  under  the 
contract  in  the  second  paragraph  of  the  petition  of 
right  mentioned. 

The  main  question  now  to  be  decided  with  regard 
to  this  matter  is  as  to  whether  or  not  the  value  of  this 
plant  should  be  taken  to  be  the  value  placed  upon  it 
by  agreement  as  its  market  value  or  its  value  as  a 
going  concern.  I  adopt  the  latter  view,  which  would 
put  its  value  at  the  sum  of  $58,497.14.  From  this 
sum  is  to  be  deducted  the  $10,000  mentioned  in  the 
10th  paragraph  of  the  judgment  by  consent  before 
referred  to. 

I  observe  that  the  suppliant  claims  that  the  full 
amount  of  $10,000  ought  not  to  be  deducted,  but  a 
proportionate  part  of  it  only.  As  the  case  has,  for 
reasons  that  appeared  to  be  good,  been  submitted  to  me 
upon  written  arguments,  and  1  have  not  had  the  benefit 
of  an  oral  argument,  I  am  not  certain  of  the  position 
which  the  Grown  takes  with  regard  to  this  matter.  I 
am  not  sure  that  the  Crown  concedes  the  suppliant's 
contention  that  only  a  proportionate  part  of  the 
$10,000  should  be  deducted.  I  shall,  therefore,  for  the 
present,  take  the  amount  to  be  credited  to  the  sup- 
pliant to  be  $48,497.14,  reserving  leave  to  him  before 
the  minutes  of  judgment  are  settled  to  move  to  have 
this  sum  increased. 

I  should  not  be  disposed  to  allow  the  suppliant 
anything  for  the  use  of  this  plant  or  lor  interest  upon 
its  value.  It  seems  to  me  that  upon  any  taking  of 
accounts  between  the  parties  the  balance  of  account, 
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1901       apart  from  the  question  of  damages  for  the  breach  of 

Stewart    the  contract,  would,  after  giving  credit  for  the  plant, 

Thb  King  ^^  against  the  suppliant.     But  this  matter,  too,  may  be 

spoken  to,  if  the  suppliant  wishes,  before  the  minutes 

of  judgment  are  settled. 

Then  the  suppliant  is  also  entitled  to  the  drawback 
retained.  As  to  the  amount  ($16,638.75)  there  does 
not  appear  to  be  any  dispute. 

On  the  other  hand,  the  suppliant  is  to  be  charged 
with  the  sum  of  $57,000  advance  on  thepotsdam  sand- 
stone. I  have  mentioned  the  fact  that  the  suppliant 
had  done  work  upon  this  stone  to  the  value  of  some 
$3,000  ;  but  that  matter  has  been  already  taken  into 
account  in  assessing  the  damages  at  $87,000,  leaving 
the  full  advance  to  be  deducted. 

I  am  also  of  opinion  that  the  suppliant  should  be 
charged  with  $48,500  advanced  on  backing  at  the 
Eockland  quarry.  This  sum  being  taken  into  account 
the  stone  will  be  the  property  of  the  suppliant,  free 
from  any  charge  or  lien  in  favour  of  the  Crown  in 
respect  of  this  advance. 

The  suppliant  is  also  to  be  charged  with  the  sum  of 
$7,500  mentioned  in  the  4th  paragraph  of  the  judg- 
ment referred  to. 

There  is  also  a  charge  of  a  small  sum  of  $56.10  over- 
paid on  the  last  estimate,  which  the  suppliant  admits. 
The  suppliant  is  also  to  be  charged  with  the  sum  paid 
by  the  Crown  to  Ryan  &  Co.  upon  his  order.  There  is  a 
dispute  between  the  parties  as  to  whether  this  sum 
should  be  $7,577.00  or  $7,862.17.  The  matter  is 
referred  to  at  page  193  of  the  first  volume  of  the  notes 
of  evidence,  but  I  am  not  able  to  determine  the  con- 
troversy between  the  parties  without  reference  to  the 
order  that  was  given  by  the  suppliant,  and  to  the 
order  in  council  mentioned  in  the  notes.  I  have 
asked  for  these  to  be  furnished  to  me,  and  in  the  mean- 
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time  I  will  take  the  item  as  being  that  first  mentioned,       i^oi 
yiz :  $7,577.00,  giving  leave  to  the  Crown  to  apply,    StewIrt 
before  the  minutes  are  settled,  to  increase  the  sum  to  ,p     ^ 
$7,862.17.  — ^^' 

I  shall  also  reserve  leave  to  either  party,  within  the        ^r 

time  mentioned,  to  move  to   add   any  item   which,       

because  of  the  way  in  which  the  argument  has  been 
presented  to  me,  I  may  have  overlooked,  or  to  correct 
any  error  in  matters  of  calculation,  if  any  should  have 
occurred. 

The  sum  of  the  amounts  for  which  in  my  opinion 
the  suppliant  ought  to  have  credit  is  $147,135.89  ;  and 
the  sum  of  the  amounts  with  which  he  is  to  be  charged 
iB  $120,688.10,  leaving  a  balance  in  his  favour  of 
t26,502.79.  For  this  sum,  subject  to  the  reservations  I 
have  mentioned,  there  will  be  judgment  for  the  sup- 
pliant with  costs. 


The  questions  reserved  under  the  foregoing  judg- 
ment were  spoken  to  by  counsel  on  behalf  of  both 
parties  on  the  4th  February,  1901. 

W.  D.  Hogg,  K.C.  and  G/pfn  Osier  for  the  suppliant 
contended,  in  respect  of  the  plant,  that  instead  of 
$10,000  being  deducted  from  the  valuation  of  the  plant 
as  a  going  concern,  the  proper  amount  to  be  deducted 
would  be  $8,951.97.  The  reason  for  this  is  that  if  the 
$10,000  is  to  be  deducted  from  that  valuation  it  would 
be  in  order  that  the  amount  should  be  reduced  in  the 
same  proportion  as  the  total  or  compromised  valuation 
has  been  reduced.  The  amount  of  the  valuation  of 
the  plant  agreed  on  is  $53,497.14  and  the  proportion 
which  $10,000  would  bear  to  this  amount  is  $8,951  97. 
As  to  the  question  of  interest  on  the  amount  paid  by 
the  Crown  for  certain  plant  purchased  from  Hugh 
Kyan  &  Co.  by  the  suppliant,  we  submit  that  the  facts 
ai'e  that  the  suppliant  gave  an  order,  dated  10th  June, 
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1901  1898,  authorizing  the  Crown  to  pay  a  certain  amount 
Stewart  to  Hugh  Eyan  &  Co.  Had  the  Crown  complied  with 
Thb  King  *^^®  order  and  paid  the  money,  there  would  have  been 
no  interest.  Not  having  done  so,  we  should  not  be 
held  liable  for  the  consequences  of  the  delay  of  the 
officers  of  the  Crown.  It  is  sought  not  only  to  charge 
us  with  this  interest,  but  rental  upon  the  plant  as 
well.  Now  clearly  we  are  not  responsible  for  rental 
when  we  were  not  in  possession  of  the  plant. 

S.  jff.  Slakey  K.C,  and  W.  H.  Law  lor  contended  that 
no  less  than  $10,000  could  in  any  case  be  deducted 
because  the  parties  had  agreed  to  that  amount. 

"With  reference  to  interest  and  rental  upon  the  plant, 
we  are  entitled  to  interest  irom  the  day  we  paid  over 
the  money  to  Hugh  Ryan  &  Co.  We  are  not  entitled 
to  charge  the  rental,  of  course,  after  the  suppliant 
gave  the  order  of  10th  June,  1898. 

The  following  judgment  upon  the  questions  reserved 
was  delivered  by  The  Judge  of  the  Exchequer 
Court  on  the  26th  February,  1901 : 

In  giving  judgment  in  this  matter  leave  was  reserved 
to  the  parties  to  speak  to  the  item  of  plant,  for  which 
the  suppliant  was  credited  with  a  sum  of  $43,497.14, 
and  the  item  of  $t,577.00  which  was  debited  against 
him  for  money  paid  by  the  Crown  to  Hugh  Ryan  & 
Co.  These  two  questions  were  discussed  by  counsel 
on  the  4th  instant,  when  it  was  found  that  the  amount 
to  be  credited  for  plant  could  not  be  definitely  ascer- 
tained until  the  suppliant  had,  under  the  judgment  by 
consent  of  the  2nd  December,  1899,  to  be  referred  to, 
selected  a  certain  portion  of  this  plant ;  and  time  was 
given  to  him  to  make  his  selection.  That  has  been  now 
done,  as  will  appear  by  a  paper  signed  by  the  solicitors 
of  the  parties,  dated  the  7th  instant,  and  filed  in  the 
court  on  the  12th  instant.  The  suppliant  on  the  18th 
instant   also  filed  a  memorandum  showing  that  the 
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value  of  the  remainder  of  the  plant  as  a  going  concern       l^l 
on  the  9th  of  November,  1897,  was  $45,422.14.  To  this    StewIrt 
document  I  am  informed  the  Crown  does  not  intend  thi  Kara 
to  make  any  answer  or  reply.     It  does  not,  however, 
concede  that  the  amount  mentioned  is  correct,  and  it  ^^ 
will  perhaps  be  convenient  that  I  should  briefly  state 
why  I  think  he  should  be  credited  therewith. 

By  the  12th  clause  of  the  contract,  for  breach  of 
which  the  petition  was  brought,  it  was  provided  that 
all  machinery  and  other  plant,  materials  and  things 
provided  by  the  contractor  should,  from  the  time  of 
their  being  provided,  become,  and  until  the  final  com- 
pletion of  the  work  should  be,  the  property  of  Her 
Majesty  for  the  purposes  of  the  said  works;  that  the 
same  should  on  no  account  be  taken  away  or  used  or 
disposed  of,  except  for  the  purposes  of  the  works, 
without  the  consent  in  writing  of  the  engineer ;  and 
that  Her  Majesty  should  not  be  answerable  for  any  loss 
or  damage  whatsoever  which  might  happen  to  such 
machinery  or  other  plant,  materials  or  things  ;  provided 
always  that  upon  completion  of  the  works,  and  upon 
payment  by  the  contractor  of  all  such  moneys,  if  any, 
as  should  be  due  from  him  to  Her  Hajesty,  such  of  the 
machinery  and  other  plant,  materials,  and  things  as 
should  not  have  been  used  and  converted  in  the  work 
and  should  reitiain  undisposed  of,  should  upon  demand, 
be  delivered  up  to  the  contractor. 

By  the  14th  clause  of  the  contract,  set  out  in  full  in 
the  reasons  for  judgment  given  herein,  it  was  provided 
that  where  the  contract  was  taken  out  of  the  contrac- 
tor's hands,  under  the  circumstances  therein  stated,  all 
materials  and  things  whatsoever,  and  all  horses, 
machinery  and  other  plant  provided  by  the  contractor 
for  the  purposes  of  the  works,  should  remain  and  be  con- 
sidered the  property  of  Her  Majesty  for  the  purposes 
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iSOi       and  according  to  the  conditions  contained  in  the  12th 
Stewart    clause  of  the  contract. 
Thb^iko       ^y  ^^®  ^^^^  paragraph  of  a  judgment  by  consent 

made  herein  on  the  2nd  day  of  December,  1899,  by 

t»r  which  a  number  of  matters  then  in  controversy 
between  the  parties  were  determined,  it  was  ordered, 
as  had  been  agreed  between  the  parties,  that  the  sup- 
pliant should  receive  from  Her  Majesty  the  Queen 
$10,000  worth  of  the  plant  referred  to  in  the  11th  and 
12th  paragraphs  of  the  petition  of  right,  to  be  selected 
by  him.  The  value  of  said  plant  was  to  be  computed 
upon  the  valuation  as  of  a  going  concern  on  the  9th 
day  of  November,  1897,  set  upon  the  articles  to  be 
selected  and  taken  by  the  suppliant,  by  the  valuators 
named  by  him  as  set  forth  in  their  schedule  of  valuation 
dated  the  21st  day  of  September,  1899,  and  filed  on 
the  day  of  the  said  judgment.  And  that  Her  Majesty 
the  Queen  should  be  released  from  all  claims  in  respect 
of  the  said  $10,000  worth  of  plant,  except  the  suppliant's 
claim,  if  any,  to  be  paid  a  rental  for  said  plant  during 
the  time  which  Her  Majesty  the  Queen  had  been  in 
possession  thereof,  if  it  should  be  found  that  Her 
Majesty  was  not  entitled  to  use  the  said  plant  during 
the  said  period  free  of  all  charge  or  claim  under  the 
contract. 

A  further  agreement  between  counsel  in  respect  to 
this  matter  of  the  plant  was  come  to  on  the  31st  of 
January,  1900,  in  the  terms  following : — 

''  Counsel  for  both  parties  agree  that  the  total  value 
of  the  suppliant's  plant  referred  to  in  the  11th  and  12th 
paragraphs  of  the  petition  of  right  herein,  and  taken  from 
the  suppliant  by  Her  Majesty  at  the  time  of  the  cancel- 
lation of  the  contract  in  the  2nd  paragraph  of  the  said 
petition  of  right  herein,  valued  as  the  plant  of  a  going 
concern  on  the  lOtb  day  of  November,  1897,  was  the 
sum  of  $53,497.14,  this  amount  being  ascertained  by 


Digitized  by  V:iOOQIC 


VOL.  VIL]       EXCHEQUER  COURT  REPORTa  89 

Splitting  the  diflference  between  the  valuation  of  the       ^901 
valuators  appointed  by  the  suppliant  and  the  valuation    Stewart 
of  the  valuators  appointed  by  the  Crown,  as  appears  thbKing 
by  their  schedule  of  valuation  dated  the  21st  Septem-       "— 
ber,  1899,  filed.  ,./~"^ 

**  And  counsel  for  both  parties  further  agree  that  the       — -* 
total  market  value  of  the  said  plant  on  the  said  10th 
day  of  November,  1897,  was  the  sum  of  $34,681.78, 
which  is  ascertained  in  the  same  way  as  the  value  of 
the  plant  as  a  going  concern  above  set  out. 

"  And  counsel  for  both  parties  further  agree  that  the 
value,  as  the  plant  of  a  going  concern,  or  the  market 
value  of  any  individual  article  or  piece  of  the  said 
plant  upon  which  the  said  valuators  have  not  agreed 
in  the  said  schedule  of  valuation,  shall  be  arrived  at 
by  splitting  the  diflference." 

Now  it  is  obvious  that  very  different  considerations 
Would  be  applicable  to  this  question  of  the  plant  if 
one  came  to  the  conclusion  that  there  had  been  no 
breach  of  the  contract.     In  that  case  the  plant  wculd 
l>e  dealt  with  as  therein  provided.     But  if  the  finding 
that  there  was  a  breach  of  the  contract  by  the  Crown, 
and  that  it  was  not  justified  in  law  in  taking  the  works 
Out  of  the  contractor's  hand  is  right,  then  it  seems 
clear  that  the  Crown  was  not  entitled  to  hold  or  keep 
the  plant  in  the  manner  and  on  the  conditions  pro- 
vided in  the  12th  and  14th  paragraphs  of  the  contract, 
already  referred  to.     On  the  contrary,  the  suppliant  is, 
it  seems  to  me,  entitled  to   recover   the   value  of  the 
plant  at  the  time  when  he  was  turned  out  of  posses- 
sion thereof — that  is,  its  value   in   November,  1897. 
That,  I  should  have  thought,  to  be  the  correct  view  of 
the  respective  rights  of  the  parties  as  to  the  plant,  ir- 
T^espective  of  the  agreements  they  have  subsequently 
entered  into,  and  from  which  I   drew  the  inference 
that  there  was  no  serious  controversy  on  this  point, 
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1901  but  that  the  main  dispute  between  the  parties  on  this 

Stewart  branch  of  the  case  was  as  to  whether  or  not  such  value 

The  KiHG  ^^^^'^  ^®  ascertained  by  taking  the  value  of  the  plant 

as  a  going  concern,  or  at  its  market  value,  that  is,  as  I 

#tt««i«nt  ^^derstand  it,  its  value  to  any  one  in  the  position  the 

contractor  was  then  in,  or  its  value  removed  from  the 

works  in  which  it  was  being  employed,  and  sold  in 
the  market.  Under  the  circumstances  found  to  exist 
in  this  case  the  suppliant  is,  I  think,  entitled  to  be 
credited  with  the  value  of  the  plant  as  a  going  concern 
in  November,  1897. 

It  is  argued,  however,  for  the  Crown  that  the  con- 
tractor would  have  had  to  use  this  plant  to  make  the 
profit  of  $87,000.00  which  has  been  credited  to  him  as 
damages,  and  that  it  would  have  been  greatly  depre- 
ciated in  value  ;  and  that  for  that  reason  he  ought  not 
to  be  allowed  ils  value  in  1897.  No  doubt,  to  mak^  the 
profit  allowed  he  would  have  had  to  use  the  plant  in 
question,  as  well  as  other  plant  and  materials  that  he 
would  have  had  to  provide  for  the  prosecution  of  the 
work;  but  all  that  is  taken  into  account  in  determining 
the  profits  allowed  at  |87,000.00,  which  are  net,  and 
not  gross,  profits.  Before  arriving  at  such  net  profits 
it  is  necessary  that  the  undertaking  be  charged  with, 
and  that  there  be  deducted  from  the  moneys  earned, 
among  other  things,  the  loss  arising  from  wear  and 
tear  and  depreciation  of  plant ;  and  the  balance  show- 
ing net  profits,  such  as  the  #87,000.00  were  intended 
to  be,  is  ascertained  after  making  all  such  allowances. 

The  amount  of  $53,497.14,  which  according  to  the 
agreement  of  the  parties,  is  to  be  taken  as  the  value  on 
the  10th  November,  1897,  of  the  plant  in  question  as 
a  going  concern,  was  arrived  at  in  the  manner  follow- 
ing :  The  valuators  for  the  suppliant  and  for  the 
Crown,  concurred  in  putting  a  value  of  $38,380.14  on 
on  a  portion  of  such  plant  as  a  going  concern.    The 
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remainder  of  the  plant    so   valued,  the    suppliant's       l^Ol 
Taluators  put  at  $26,880.00,  and  the  Crown's  valuators    Stiwabt 
at  $13,854.00,  and  the  parties  agreed  to  add  the  half  of  xhi  King 
the  sum  of  these  two  amounts  to  the  $83,880.14  as  to 
which  the  valuators  were  agreed.  That  gives  the  sum 
of  $53,497  14. 

Of  the  plant,  the  value  of  which  went  to  make  up 
the  sum  of  $83,880.14,  the  suppliant  has  selected  plant 
of  the  value  of  $2,000.00  thus  reducing  that  amount  to 
$31,380.14.  Of  the  remainder  of  the  plant,  valued  by 
his  valuators  at  $26,880.00,  the  suppliant  has  selected 
plant  so  valued  of  the  value  of  $8,000.00,  thus  reducing 
the  amount  to  $18,380.00.  The  articles  so  selected 
to  make  up  this  $8,000.00  were  valued  hy  the  Crown's 
valuators  at  $4,15^.00.  Deducting  this  sum  from  the 
$13,854.00  at  which  they  valued  as  a  going  concern 
this  portion  of  the  plant,  we  have  for  the  value  of 
what  is  left  of  this  portion  the  sum  of  $9,704.00. 
Taking  then,  according  to  the  rule  the  parties  have 
agreed  to,  the  half  of  the  sum  of  the  two  amounts  of 
$18,380.00  and  $9,704.00,  that  is  $14,042.00,  and  add* 
ing  this  to  the  $31,380.14  mentioned  above,  we  find 
the  value  of  the  plant  as  a  going  concern,  other  than 
that  selected  by  the  suppliant,  to  be,  according  to 
the  agreement  of  the  parties,  $4^,422.14.  Deducting 
therefrom  $12.00  for  some  additional  plant  taken  by 
him,  as  appears  from  the  paper  of  February  7th,  1901, 
before  mentioned,  there  will  be  left  the  sum  of  $45,- 
110.14  with  which  amount  the  suppliant  is  to  be  cre- 
dited in  lieu  of  the  sum  of  $48,49714  mentioned  in  the 
reasons  for  judgment. 

Part  of  the  plant  which  the  suppliant  had  in  his 
possession  in  November,  1897,  and  which  was  taken 
over  by  the  Crown,  had  been  purchased  by  the  sup- 
pliant from  Hugh  Ryan  &  Co.,  conditionally  that  it 
was  to  become  his  property  upon  being  paid  for.    The 
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1901  purchase  price  of  this  plant,  consisting  of  derricks, 
Stewart  scows  and  other  machinery,  was  $8,650,00,  of  which 
Thb  King  ^^^  suppliant  paid  $2,383.33,  leaving  a  balance  due 
-—  '  from  him  to  Hugh  Ryan  &  Co.,  of  $6,266,67.  It  was  a 
■5I^^>  term  of  the  agreement  between  the  suppliant  and  Hugh 
Ryan  &  Co ,  that  the  suppliant  should  pay  interest  at 
the  rate  of  six  per  centum  per  annum  upon  any  balance 
existing  at  any  time,  and  also  a  nominal  rental  of  $3.00 
per  month.  In  November,  1897,  when  the  Crown 
took  possession  of  the  suppliant's  plant,  the  sum  of 
$7,287.55  was  due  to  Hugh  Ryan  &  Co.,  from  the 
suppliant  on  that  portion  of  the  plant  he  purchased 
from  them.  On  the  10th  of  June,  1898,  the  suppliant 
gave  the  Minister  of  Railways  and  Canals  a  letter  in 
which  he  stated  that  the  scows,  chains,  castings  and 
derricks  on  his  Soulanges  contract  works  were  only 
purchased  by  him  from  Hugh  Ryan  &  Co.,  condition- 
ally that  they  were  to  become  his  property  upon  being 
paid  for ;  and  that  there  was  due  therefor  to  Hugh 
Ryan  &  Co.,  the  sum  of  $7,577.00,  and  he  authorized 
the  Minister  to  pay  this  amount  and  to  charge  the  same 
to  him.  This  letter  does  not  appear  in  terms  to  have 
been  acted  upon  ;  but  later,  in  March,  1899,  the  Minister 
of  Railways  and  Canals,  acting  upon  the  advice  of  the 
Minister  of  Justice  arid  under  the  authority  of  an  order 
in  council  bearing  date  the  27th  of  that  month,  paid  to 
Hugh  Ryan  &  Co.,  the  sum  of  $7,862.17,  being  the 
amount  then  due  to  Hugh  Ryan  &  Co.,  in  accordance 
with  the  terms  of  the  suppliant's  conditional  purchase 
before  referred  to,  and  on  behalf  of  the  Crown  it  is  now 
contended  that  the  suppliant  should  be  charged  in  the 
accounts  with  the  sum  of  $7,862.17  and  not  with 
the  sura  of  7,577.00  which  he  had  authorized  the 
Minister  to  pay.  It  will  be  observed  that  in  the 
sum  of  $7,577.00  is  included  interest  on  the  price 
of  the   plant   in  question,    and    rent   therefor   subse- 
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quent  to  November  1897 ;  but  the  suppliant,  having       i^oi 
given  the  letter,  makes  no  objection  to  being  charged    Stbwabt 
with   that   amount.     He   objects,  however,   to  being  xhh  Krao 
charged  with  interest  and  rent  subsequent  to  the  date       "— - 
of  the  letter.     On  the  whole,  I  am  of  opinion  to  give  ^^^g;^^ 

effect  to  his  contention.     The  rent  being  nominal,  the       

interest  on  the  balance  of  the  purchase  price  and  such 
rent  constituted  in  substance  a  rental  for  the  use  of 
the  plant.  That  use,  the  Crown,  and  not  the  suppliant 
had  the  benefit  of.  If  the  suppliant  were  being 
allowed  interest  upon  the  value  of  the  plant  taken 
from  him,  the  matter  ought,  I  think,  to  be  treated 
differently  ;  but  as  he  is  not  being  allowed  any  inter- 
est upon  the  value  of  his  plant,  he  ought  not,  I  think, 
to  be  charged  with  any  interest  or  rent  in  respect  of 
the  plant  in  question,  other  than  that  which  he  has 
himself  consented  by  his  letter  that  the  Crown 
should  pay. 

The  only  change,  therefore,  that  becomes  necessary 
in  my  reasons  for  judgment  is  that  which  relates  to 
the  plant  in  respect  of  which  the  suppliant  is  to  be 
credited  with  a  sum  of  $45,410.14,  instead  of  $43,- 
497.14,  the  difference  being  $1,913.00,  which  being 
added  to  $26,502.ty  will  givp  the  sum  of  $28,415.79, 
for  which,  with  costs  there  will  be  judgment  for  the 
suppliant. 

Judgment  accordingly. 
Solicitors  for  the  suppliant :  O'Gara,  Wyld  8f  Osier. 
Solicitor  for  the  respondent :   W,  H.  Lawlor. 
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1901        ON  APPEAL  FROM  THE  TORONTO  ADMIRALTY  DISTRICT. 


Apnl2.     rpHE  ROCHESTER   AND  PITTS- ) 

BURG  COAL  AND  IRON  COM-  [   Appellants  ; 
PANY  (Plaintiffs) ) 


AND 


THE  SHIP  GARDEN   CITY, 

(Defendant) 

(THOMAS   NIHAN, 

Reqistered  Owner,) 


Respondent. 


Admiralty  law — Neceasariei — Owner  domiciUd  in  Canada — Juriidiction. 

Held,  (affirming  the  judgment  appealed  from)  that  no  action  wiU  lie 
on  the  Admiralty  side  of  the  Exchequer  Court  against  a  ship  for 
necessaries  when  the  owner  of  the  ship  at  the  time  of  the  institu- 
tion of  the  action  is  domiciled  in  Canada. 

Appeal  from   a  judgment  of  tlie  Local  Judge  in 
Admiralty  for  the  Toronto  Admiralty  District. 

The  facts  of  the  case  are  stated  in  the  report  of  the 
case  below  (1),  and  in  the  reasons  for  judgment  herein. 

March  16th,  1901. 

W,  M.  German,  K,C,  for  appellants : 

We  submit  that  the  action  was  proi)erly  taken  against 
the  ship.  The  *  owner '  within  the  meaning  of  the  fifth 
section  of  The  Admiralty  Act,  1861,  (24  Vict,  c  10)  is  the 
person  who  has  control  of  the  ship  and  the  crew  under 
the  charterparty.  (Cites  the  Ella  A,  Clark)  (2).  No  per- 
sonal action  would  lie  against  Nihan,  although  one  may 
lie  against  the  charterers ;  but  undoubtedly  there  is  an 
action  in  rem  against  the  boat.  The  ship  was  dejure 
owned  by  the  charterers.  (Cites  Lloyd  v.  Ouibert  (3) ; 
The  Tasmania  (4)  ;  Baumwoll  Manufactur  v.  Furness 
(5) ;  Hutton  v.  Bragg  (6). 

(1)  See  ante  p.  34  (4)  13  Prob.  D.  110. 

(2)  Br.  &  Luah.  32.  (6)  [1893]  A.  C.  8. 

(3)  L.  R.  1  Q.  B.  116.  (6)  7  Taun.  14. 
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J.  A.    Wright  for  the  respondents,  citing  the  Ella  1901 

A.  Clark  (1) ;  The  Pacific  (2).  tS^ 

A.  L,  Colville  followed  for  the  respondents  ;  t»r  & 

If  the  appellants  had  sued  the  master  who  ordered  q^al^^d 

the  coal,  the  master  in  turn  could  not  have  maintained  Ibon  Co. 

an  action   in  rem  for  necessaries,  because   the   legal  ThbShip 

owner  of  the  ship  was  at  the  time  domiciled  in  Canada.  Th«  Gab- 

^                                                         .  ^B*'  City, 
Clearly,   the   court  has  no  jurisdiction  in  this   case, 


under  the  facts  and  circumstances.     Fletcher  v.  Brad-       ft»r 
dick  (3).  

W.  M.  German  K,C.  replied. 

Thb  Jvdqe  of  the  Exchequer  Court  now  (April 
2nd,  1901)  delivered  judgment. 

I  think  that  the  judgment  appealed  from  is  right. 
It  is  well  settled  law  that  independently  of  statute  no 
action  will  lie  against  a  ship  for  necessaries  supplied 
to  it.  By  The  Colonial  Courts  of  Admiralty  Act,  1890, 
(58-54  Victoria  (U.K.)  c.  27).  a  Colonial  Court  of  Admi- 
ralty has,  subject  to  the  Act,  jurisdiction  over  the  like 
places,  persons,  matters  and  things,  as  the  High  Court 
in  England  has  (4) ;  and  any  enactment  in  an  Act 
of  the  Imperial  Parliament  referring  to  the  Admi- 
ralty jurisdiction  of  the  High  Court  in  England,  when 
applied  to  a  Colonial  Court  of  Admiralty  in  a  British 
possession,  shall  be  read  as  if  the  name  of  that  pos- 
session were  substituted  for  England  and  Wales  (6). 
There  are  two  Acts  of  the  Imperial  Parliament  under 
which  the  High  Court  in  England  has  jurisdic- 
tion to  decide  claims  for  necessaries  supplied  to  ships. 
The  earlier  of  the  two  Acts,  8  &  4  Vict.  c.  65,  s.  6, 
applies  only  to  foreign  vessels,  and  need  not  be  referred 
to  more  particularly.     The  second  is  The  Admiralty 

(1)  Br.  &  Luth.  32.  (3)  2  B.  &  P.  (N.R.)  182. 

(2)  Br.  ALunh.  243.  (4)  Sec.  2  (2). 

(5)  Sec.  2  (3)  a. 
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1901  Act,  1861,  (24  Vict.  c.  10).  the  fifth  section  of  which, 
Twa  so  far  as  it  is  necessary  to  refer  to  it,  reads  as  follows : 
^bT&  "  "  '^^®  ^^o^  ^'^^^  ^^  Admiralty  shall  have  iurisdic- 
PiTTSBURQ  tion  over  any  claim  for  necessaries  supplied  to  any 
IbonOo.  ship  elsewhere  than  in  the  port  to  which  the  ship 
^  ^'  belongs,  unless  it  is  shown  to  the  satisfaction  of  the 
The  Gab-  court  that  at  the  time  of  the  institution  of  the  cause 
DKN  iTY.  g^^y  owner  or  part  owner  of  the  ship  is  domiciled  in 
England  or  Wales.*' 

This  court,  therefore,  has  no  jurisdiction  over  the 
claim  in  question  here  if  it  appears  that  at  the  time  of 
the  institution  of  the  cause  any  owner  or  part  owner 
of  the  ship  was  domiciled  in  Canada.  This  cause  was 
instituted  in  June,  1900,  and  at  that  time  the  defend- 
ant Thomas  Nihan  was  the  owner  of  the  ship,  and 
was  domiciled  in  Canada.  It  is  said,  however,  that  in 
1896,  when  the  debt  for  which  the  ship  was  arrested 
was  incurred,  the  charterers  of  the  ship,  and  not  Nihan, 
were  the  owners  of  the  ship ;  and  it  is  contended  that 
they  must,  in  respect  of  such  debt,  be  taken  to  be  the 
owners  within  the  meaning  of  the  statute.  In  support 
of  the  contention  the  case  of  The  Ella  A.  Clark  (1)  is 
relied  on.  Dr.  Lushington's  reasons  in  that  case  have 
been  the  subject  of  some  unfavourable  comment  in 
the  Court  of  Appeal  in  the  case  of  The  Mecca  (2) ;  but 
taking  the  decision  as  it  stands  it  will  be  seen  that  in 
that  case  the  court  had  jurisdiction  under  3  &  4  Vict. 
c.  6,  s.  6,  in  respect  of  necessaries  supplied  to  the  ship 
when  it  was  a  foreign  ship,  and  it  was  held  that  this 
jurisdiction  was  not  defeated  by  24  Vict,  c.  10,  s.  5, 
although  before  the  institution  of  the  action  the  ship 
had  been  transferred  to  a  British  owner  domiciled  in 
England.  Here,  however,  the  jurisdiction  depends 
wholly  upon  the  latter  Act,  and  the  statutes  making 
it  applicable  to  this  court ;   and  it  is  obvious  that  in 

(I)  Brown  &  Lush.  32.  (2)  [1896]  Prob.  D.  at  p.  116. 
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1900,  at  the  time  of  the  institution  of  this  cause,  the  i^oi 
charterers  for  the  season  of  1896,  who  had  parted  with  tm 
-the  possession  and  all  control  over  the  ship  were  not  ^^J^^" 
the  owners  thereof.     It  is  not  even  necessary  to  con-  Pittsburg 
sider  how  far  and  in  what  sense  they  were  in  1896  the  irqn  Co. 
owners.     There  being  at  the  time  of  the  institution  of  ^    ^g 
the  cause  an  owner  of  the  ship  domiciled  in  Canada,  it  The  Oar- 
Is  clear  that  the  court  has  no  jurisdiction.  ^^^' 


Appeal  dismissed  with  costs,      juo^^wu 


Solicitor  ior  appellants ;   W.  M.  German. 
Solicitor  for  respondents:  M.  J.  McCarron. 


Digitized  by  VjOOQ IC 


98  EXCHEQUER  COURT  REPORTS.   [VOL.  VII. 


1901  Is  THE  Matter  of  the  Petition  of  Right  of 


Apzil2. 

AND 

HER  MAJESTY  THE  QUEEN Respondent. 

JSxprofriation — fVill^ Construction — Gift  over  in  the  event  of  death -Life 
estate — Interest  on  eomfensation  money, 

A  testatrix  made  the  foUowiDg  dispositiun  of  a  certain  portion  of  her 
estate  : — "  I  give,  devise,  and  bequeath  unto  my  niece  M.  W.  of 
H.,  spinster,  daughter  of  my  eldest  sister  M.,  all  that  dveelling- 
house  and  lot  of  land  now  occupied  by  me  (describing  it)  together 
with  all  and  singular  the  appurtenances  thereunto  belonging,  and 
all  fixtures,  furniture,  bedding  and  clothing,  and  all  sum  and 
sums  of  money  and  other  things  that  may  be  remaining  and 
found  in  my  said  dwelling-house  at  the  time  of  my  decease,  and 
all  debts  due  me,  save  except  as  hereinafter  mentioned,  to  have 
and  to  hold  the  said  dwelling-house,  lot  of  land  and  premises 
aforesaid  unto  her  my  said  niece  M.  W.,  her  heirs,  executors, 
administrators  and  assigns,  forever.  But  in  case  she  should  die 
without  leaving  lawful  issue,  then  to  my  nieces  hereinafter  men> 
tioned,  and  their  children  being  females."  Following  this  there 
was  a  residuary  gift  or  bequest  to  **  the  daughters  of  my  sisters 
M.  and  H.,  and  to  the  daughters  or  daughter  of  my  late  brother 
J.,  and  to  their  children  if  any  being  daughters." 

Eeldf  that  there  was  nothing  in  the  will  to  indicate  any  intention  on 
the  part  of  the  testatrix  that  the  gift  over  should  not  take  effect 
unless  in  her  lifetime  her  niece  M.  W.  died  without  leaving 
lawful  issue  ;  but  on  the  contrary  it  was  to  be  inferred  from  the 
terms  of  the  will  that  it  was  the  intention  of  the  testatrix  that 
in  the  case  of  the  death  at  any  time  of  the  said  M.  W.  without 
leaving  lawful  issue,  the  other  nieces  to  whom  she  left  the  residue 
of  her  estate  should  take  the  property.  Gowen  v.  Allen  (25  S.C.R. 
292) ;  Fraser  v.  Fraser  (26  S.  C.  R.  316) ;  Olivant  v.  fVright  (1  Chan. 
Div.  348)  referied  to. 

2.  The  property  in  question  had  been  expropriated  by  the  Crown  for 
the  purposes  of  a  public  work. 
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Held  that  the  suppliant  M.  T.,  the  deyisee  under  the  will,  tub  nomine  1901 

M.  W.,  was  in  any  eyent  entitled  to  a  life  interest  in  the  com-  oT'^ 
pensation  money,  and  that  she  might  be  paid  the  interest  thereon  ^^ 

during  the  pendency  of  proceedings  to  determine  the  respective  Thk 

rights  of  all  parties  interested  therein.  KIUVMS, 


Petition  of  right  for  a  declaration  of  title  to 
certaiu  compensation  money  tendered  by  the  Crown 
in  respect  of  lands  taken  at  Halifax,  N.S.,  for  the  pur- 
poses of  a  public  work. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

June  19th,  1900. 

The  case  was  now  heard  at  Halifax,  N.S. 

C.  H.  Cahan,  for  the  suppliants,  contended  that 
Margaret  Trail  was  entitled  to  the  compensation  in 
respect  of  the  lands  taken  as  the  owner  thereof  in  fee 
simple  under  the  will  of  Margaret  Brown.  The  devise 
was  to  the  suppliant  Margaret  Trail,  n6e  "Wilson,  in 
fee  upon  the  condition  that  "  in  case  she  should  die 
without  leaving  lawful  issue"  the  property  should 
vest  in  certain  other  persons  in  tail.  Now  the  words 
"  in  case  she  should  die,"  &c.,  must,  we  submit,  be  taken 
to  refer  to  death  in  the  lifetime  of  the  testatrix  ;  and 
the  devise  was  by  way  of  substitute.  Now  the  will 
was  dated  the  13th  January,  1858,  and  by  The  RevUed 
Statutes  of  Nova  Scotia^  first  series  (1851),  we  find 
that  all  estates  tail  are  abolished,  and  every  estate 
which  would  have  therefore  been  adjudged  a  fee-tail 
should  thereafter  be  adjuged  a  fee-simple.  (And  see 
E.  S.  N.  S.,  second  series,  (1859)  c.  112  ;  R.  S.  N.  S., 
third  series,  c.  Ill ;  28  Vict.  c.  2  (1865)  R.  S.  N.  S., 
fourth  series,  c.  78  ;  R  S.  N.  S.,  fifth  series,  c.  88.)  The 
will  in  this  case  was  proved  in  the  year  1867.  He 
cites  Clayton  v.  Lowe  (1) ;  Gee  v.  Mayor  of  Manchester 


Arvumoiit 
of  €oitli«el. 


(1)  6B.  &  Aid.  636. 
7H 
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1901        (1)  ;  Wooflburne  v.  Woodbvrne  (2) ;  Cooper  r.  Cooper  (3) ; 

TbIil      Apsey  v.  Apsey  (4)  :   Theobald  on  Wills  (5)  ;  Jarman  on 

The        ^^^^^  (^)  '  ^^^^^^s  on  Wills  (7) ;  2.>  Am  Sr  Eng.  Ency. 
Queen,      of  Law  (8). 
Arsvment       If  the  suppliaiit  Margaret  Trail  took  anything  under 

'  the  will  she  took  a  fee-simple.     The  subsequent  words 

provide  for  the  contingency  oi  her  not  taking.  This 
condition  is  void  for  repugnancy.  He  cites  In  re 
Parry  v.  Daggs  (9) ;  CorbeU  v.  Corbelt  (10)  ;  Jarman  on 
Wills  (11). 

But  if  the  words  used  by  testatrix  do  not  refer  to 
the  death  of  the  devisee  in  the  lifetime  of  the  testa- 
trix then  the  devisee  took  an  estate  tail.  He  cites 
Robertson  Wills  (\2)\  Theobald  on  Wills(U)\  Woodhouse 
V.  Herrick  (14) ;  Slater  v.  Dangerfield  (15) ;  Ernst  v. 
Zwicker  (16) ;  Re  Anstice  (17). 

-ff.  Hellish  for  the  plaintiff; 

The  words  used  by  the  testatrix  imply  a  gift  to  the 
nieces  in  fee  subject  to  a  limitation  in  the  event  of 
Margaret  Wilson  (Trail)  dying  with  issue.  A  gift  to 
A,  and  in  case  of  A's  death  to  B  means  the  death  of  A 
in  the  lifetime  of  the  testatrix.  The  expression  "  my 
nieces''  must  be  interpreted  to  mean  nieces  other  than 
Margaret  Trail.  He  cites  dm  an  v.  Allan  (18)  ;  Fraser 
V.  Fraser  (19) ;  Duggan  v.  Duggan  (20) ;  Dugdale  v. 
Dugdale  (21) ;  Wright  v.  Wright  (22). 

(1)  17  Q.  B.  737.  (11)  5th  ed.  vol.  2,  p.  855. 

(2)  23  L.  J.  Ch.  336.  (12)  Vol.  I.,  p.  481. 

(3)  1  K.  &  J.  at  p.  662.  (13)  P.  337. 

(4)  36  L.  T.  N.  S.  941.  (14)  1  K.  &  J.  at  p.  361. 

(5)  4th  ed.  534.  (15)  16  M.  &  W.  263. 

(6)  6th  ed.  Vol.  1,  p.  443  ;  Vol.  (16)  27  S.  C.  R.  694. 
2,  p.  1600.  (17)  23  Beav.  135. 

(7)  P.  257.  (18)  26  S.  C.  R  292. 

(8)  P.  370.  (19)  26  S.  C.  R.  316. 

(9)  31  Chan.  D.  130.  (20)  17  S.  C.  R.  343. 
(10)  13  P.  D.  136  ;  14  P.  D.  7.        (21)  38  Ch.  D.  at  p.  181. 

(22)  1  Ves.  Snr.  408. 
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C.  jBT.  Cahan  replied,  citing  Olivant  v.    Wright  (1) ;       1901 
Besant  v  Cox  (2).  Tr^l 

Thb 

The  Judge  of  the  Exchequer  Court  now  (April     Quebn. 

2nd,  1901)  delivered  judgment.  r««moiu 

The  petition  is  brought  for  a  declaration  that  the  j«d|^«a*. 
suppliant  Margaret  Trail,  whose  maiden  name  was 
Margaret  Wilson,  is  entitled  to  the  sum  of  three  thou- 
sand dollars  as  compensation  for  certain  lands  in  the 
City  and  County  of  Halifax,  taken  by  the  Crown  for 
the  use  of  the  Intercolonial  Railway.  The  claim, 
made  in  the  petition  as  filed,  is  based  upon  the  alle- 
gation that  at  the  time  of  the  taking  of  the  lands 
Margaret  Trail  was  the  owner  thereof  in  fee-simple, 
as  devisee  under  the  will  of  one  Margaret  Brown.    By  ^ 

an  amendment  to  the  petition  the  sum  is,  in  the  alter- 
native, claimed  by  her  as  surviving  executrix  of  the 
last  will  and  testament  of  Margaret  Brown.  It  is 
very  clear,  I  think,  that  Margaret  Trail  is  not  entitled 
to  the  compensation  money  as  executrix.  Margaret 
Brown  having  died  in  1867,  and  the  lands  not  being 
expropriated  until  1898. 

Whether  or  not  she  is  entitled  as  owner  in  fee-simple 
of  the  lands  at  the  time  they  wore  taken  by  the  Crown 
depends  upon  the  construction  of  Margaret  Brown's 
will,  in  which  occur  the  following  gifts  and  devises : 

'*  I  give,  devise  and  bequeath  unto  my  niece 
Margaret  Wilson,  of  Halifax,  spinster,  daughter  of  my 
eldest  sister,  Margery,  all  that  dwelling-house  and  lot 
of  land  now  occupied  by  me,  situate,  lying  and  being 
in  the  north  suburbs  of  Halifax,-  commonly  called 
Dutch  Town,  abutted  and  bounded  as  follows  :  On  the 
east  by  Water  Street,  on  the  south  by  the  late  Jacob 
Hurd's  lot,  now  or  lately  the  property  of  Samuel  Mar- 
shall, and  on  the  north  and  west  by  the  property  now 

(1)  1  Ch.  D.  346.  (2)  6  Ch.  D.  604. 
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1901       or  lately  of  Michael  Leonard,   measuring  on  Water 
Trail     Street  forty-two  feet,  and  backwards  towards  Lockman 
^'        Street,  one  hundred  and  fifty  feet,  being  lot  number 
QuBxv.     seven,  letter  C,  in  said  north  suburbs,  together  with 
bmmom     all  and  singular  the  appurtenances  thereunto  belong- 
#«dcJI[eni.  ing,  and  all  fixtures,  furniture,  bedding  and  clothing, 
and  all  sum  and  sums  of  money  and  other  things  that 
may  be  remaining  and  found  in  my  said  dwelling- 
house  at  the  time  of  my  decease,  and  all  debts  due  to 
me,  save  except  as  hereinafter  mentioned,  to  have  and 
to  hold  the  said  dwelling-house,  lot  of  land  and  pre- 
mises aforesaid   unto   her   my   said  niece,    Margaret 
Wilson,  her  heirs,  executors,  administrators  and  assigns 
forever :  But  in  case  she  should  die  without  leaving 
lawful  issue,  then  to  my  nieces  hereinafter  mentioned 
and  their  children  being  females." 

**  I  give  and  bequeath  unto  the  daughters  of  my 
sisters  Margery  and  Helen,  and  to  the  daughters  or 
daughter  of  my  late  brother  John,  or  their  children,  if 
any,  being  daughters,  all  the  rest,  residue  and  remain- 
der of  my  estate,  property  and  moneys,  particularly 
my  shares  in  the  Bank  of  British  North  America,  to 
hold  the  same  to  the  said  daughters  of  my  said  two 
sisters,  and  the  daughters  or  daughter  of  my  said 
brother  John  and  their  children,  being  females,  share 
and  share  alike,  but  free  from  the  debts,  control  or 
engag.  ments  of  any  husband  or  husbands  they  or  any 
or  either  of  them  now  or  may  hereafter  have.  And  I 
do  hereby  declare  that  the  separate  receipts  of  my  said 
several  nieces  or  their  daughters — provided  said  nieces 
or  daughters  be  duly  identified  as  such^signed  by 
them,  respectively,  in  presence  of  two  credible  witnesses 
shall  be  sufficient  discharges  to  my  said  executrix  and 
executor  for  such  sum  or  sums  of  money  as  shall  be 
expressed  in  such  receipts." 
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And  the  question  is  whether  the  words  "in  case  l^Ol 
she  should  die  without  leaving  lawful  issue"  have 
reference  to  her  death  during  the  lifetime  of  the  testa- 
trix, or  to  her  death  at  any  time.  Unless  a  contrary 
intention  appears  by  the  will,  a  gift  over  in  the  event 
of  death  without  issue  is  held  to  mean  death  without 
issue  at  any  time.  Cowan  v.  Allen  (1) ;  Eraser  v.  Fraser 
(1),  and  cases  cited  in  the  reasons  for  judgment  therein. 
See  also  Olivanl  v.  Wright  (3). 

There  is  nothing,  in  my  opinion,  in  the  will  in  ques- 
tion to  indicate  an  intention  on  the  part  of  the  testa- 
trix that  the  gift  over  should  not  take  effect  unless  in 
her  lifetime  her  niece,  Margaret  Wilson,  died  without 
leaving  lawful  issue.  On  the.  contrary,  I  infer  from  its 
terms  that  it  was  her  intention  that  in  the  case  of  the 
death  at  any  time  of  the  latter  without  leaving  lawful 
issue,  the  other  nieces,  to  whom  she  left  the  residue  of 
her  estate,  should  take  the  property. 

If  I  had  come  to  a  contrary  conclusion  I  should  not 
have  stated  it  without  having  made  the  other  persons 
mentioned  parties  to  the  action,  and  affording  them  an 
opportunity  of  being  heard.  Whether  that  could  be 
more  conveniently  done  in  an  information  by  the 
Crown  than  on  the  present  proceeding  need  not  be 
now  considered.  It  is  clear,  however,  that  the  sup- 
pliant, Margaret  Trail,  is  entitled  to  a  life  interest  in 
the  fund  or  sum  of  money  mentioned  ;  and  there  can 
be  no  objection  to  the  interest  thereon  being  paid  to 
her  during  the  pendency  of  proceedings  to  determine 
the  respective  rights  of  the  parties.  But  I  give  no 
direction  at  present  as  to  that.  It  is  a  matter  that 
may  possibly  be  arranged  by  counsel.  For  the  present 
I  give  leave  to  either  party  to  speak  to  the  form  of  the 

(1)  26  S.  C.  R.  292.  (2)  26  S.  C.  R.  316. 

(3)  1  Chan.  D.  at  p.  348. 
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1901       judgment  that  should  be  entered  up,  or  to  obtain  fui- 
Tr^l      ther  directions. 

V, 

The  Judgment  accordingly. 

.  Queen. 

Solicitor  for  suppliants  :  TV.  A.  Henry. 

Rmmiui  ^^  ^ 

jadcmcnt.       Solicitor  for  respondent :   W.  B.  Ross. 
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In  the  Matter  of  the  Petition  of  Right  of  i^i 

April  2. 

THE  QU'APPELLE  LONG  LAKE 
AND  SASKATCHEWAN  RAIL- 
ROAD AND  8TEAMB0AT  COM- 
PANY, THE  QU'APPELLE  LONG 
LAKE  AND  SASKATCHEWAN 
LAND  COMPANY  (LIMITED). 
THE  HONOURABLE  DONALD 
McINNIS,  OSLER  AND  HAM- 
MOND, AND  THE  HONOURABLE 
WILLIAM  PUGSLEY 


r  Suppliants  ; 


AND 

HIS  MAJESTY  THE  KING Respondent. 

Contract  for  grant  of  part  of  public  domain^Breach  of^Remedy — Juris- 
diction — Declaration  of  right. 

The  Exchequer  Court  of  Canada  has  jurLsdiction  in  respect  of  a  claim 
arising  out  of  a  contract  to  grlmt  a  portion  of  the  public  domain 
made  under  the  authority  of  an  Act  of  Parliament. 

2.  Such  a  claim  may  be  prosecuted  by  a  Petition  of  Right. 

3.  Where  the  court  has  jurisdiction  in  respect  of  the  subject-matter  of 

a  Petition  of  Right,  the  petition  is  not  open  to  objection  on  the 
ground  that  a  merely  declaratory  judgment  or  order  is  sought 
thereby.  If  on  the  other  hand,  there  is  no  jurisdiction,  no  such 
declaration  should  be  made.  Clark  v.  The  Queen  (I  Ex.  C.  R  182) 
considered. 

Petition  of  right  for  relief  in  respect  of  an 
alleged  breach  of  contract  for  a  grant  by  the  Crown  of 
certain  lands  in  the  public  domain. 

The  eflFect  of  the  statutes,  orders  in  council,  and 
other  matters  of  fact  involved  herein  are  stated  in  the 
reasons  for  judgment. 

The  limitations  of  the  questions  at  issue,  as  decided 
by  the  present  judgment  herein,  are  also  stated  in  the 
reasons  for  judgment. 
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1901  1901,  January  22nd. 

Qu'A^KLLB     "^^^  ^^®^  came  on  to  be  heard  at  Ottawa. 
Long  Lake 
AKD  8a8.        Christopher  Robinson^  K,C.  for  the  suppliants  : 

^^ROAD       What  the  court  is  now   asked  to  do  is  to  decide 

AWD  Steam-  whether  there  is  a  contract  binding  upon  the  govern- 

V.     *    ment,  and  if  so  what  that   contract  is.     If  the  court 

The  King,  g^ould  decide  in  favour  of  the  suppliants'  contention, 

Artfument  then  it  musl  decide  that  the  contract  is  that  the  Crown 

or  Connsel 

should  give  a  certain   quantity  of  land  of  a  certain 

description,  and  that  the  suppliants  have  performed 
the  consideration  entitling  them  to  that  grant.  This 
court  is  the  only  tribunal  that  can  decide  whether 
there  is  a  binding  contract  entered  into  between  the 
parties,  in  respect  of  which  the  court  has  jurisdiction 
to  decide  the  rights  of  the  parties. 

He  then  proceeded  to  cite  and  discuss  the  statutes 
and  orders  in  council  upon  which  the  suppliants  rely- 
to  make  out  their  contract.  He  contended  that  inas- 
much as  the  subsidy  Act  of  1887  was  assented  to 
three  days  after  the  order  in  council  undertaking  to 
make  the  grant  was  passed,  it  must  be  taken  to  be  a 
legislative  confirmation  of  the  act  of  the  Grovernor-in- 
Council. 

S.  H.  Blake,  K.C.  for  the  respondent : 
We  submit  that  there  is  no  bargain  or  contract  as 
between  the  parties  to  this  action.  The  court  cannot 
order  specific  performance  against  the  (>rown.  The 
legislation  simply  enables  the  Crown  to  make  a  grant 
of  the  lands  if  it  saw  fit.  Even  if  there  were  a  valid 
contract,  the  court  could  not  make  a  decree  for  specific 
performance  against  the  Crown.  Nor  will  the  court 
make  a  mere  declaration  unless  as  a  matter  of  law 
there  is  a  right  on  the  part  of  the  suppliants  as  against 
the  Crown. 
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Now  there  was  no  consideration  for  any  contract       i^oi 
between  the  suppliants  and  the  Crown.     The  legisla-       Thb 
tion  was  simply  permissive,   enabling  the  Crown  to  ^^^lmm 
make  a  "  free  grant "  of  lands.  and  Sab- 

Again,  the  subject-matter  of  the  contract  is  so  uncer-    Eailroad 
tain,  the   description  of  the  lands  is   so  vague   and^^  Stbam- 

•     ^    />     .  BOAT  OO* 

indefinite,  that  the  transaction  is  impossible  of  enforce-         9. 
ment  in  law.     Unless  there  is  a  sufficient  description     °'    °^^' 
of  the  land  there  is  no  binding  agreement,  and  so  the  or  oSSSSSl 
court  will  not  make  a  declaration  of  right  where  the 
right  itself  cannot  be  ascertained  and  defined. 

A  grant  of  the  Crown  cannot  be  construed  more 
favourably  to  the  grantee.  The  suppliants  are  bound 
to  take  the  lands  as  we  define  them.  The  legislation 
was  passed  upon  the  assumption,  as  the  fact  is,  that 
the  Crown  is  to  make  the  selection  of  the  lands.  The 
suppliants  must  depend  upon  the  honour  of  the  Crown 
to  deal  fairly  by  them.  The  suppliants  are  bound  to 
take  what  the  Crown,  in  its  discretion,  allots  to  them. 

Then,  the  Minister  of  the  Interior  has  the  right  to 
approve  of  the  selection,  and  his  action  is  final.  There 
is  no  appeal.  The  power  must  remain  with  some 
person,  and  when  it  is  placed  in  his  hands  and  he  has 
examined  it,  there  can  be  no  gainsaying  what  he  has 
concluded  in  regard  to  it.  No  order  in  council,  or  no 
statement  of  the  minister  can  enlarge  the  statutory 
provision  to  simply  grant  *  lands  of  the  Crown.'  The 
order  in  council  could  not  have  said  '  coal  lands,'  or 
^mineral  lands,'  or  *best  agricultural  lands.'  The 
plain  words  of  the  statute  cannot  be  enlarged  one  way 
or  the  other.  It  is  *  lands  as  they  run,'  and  as  the 
order  in  council  states  *  townships,  or  parts  of  town- 
ships,' it  is  perfectly  evident  that  it  could  n  }t  mean 
any  particular  or  specified  land,  but  it  must  be  the 
general  run  of  lands  as  they  go  in  that  part  of  the 
public  domain. 
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1901  That  being  ro,  and  the  lands  having  been  set  apart 

Thb       and  tendered  by  the   Crown  to  the  suppliants,  what 
^'^Tak^IT^^^^^^^  has  the  Crown  been  guilty  of? 
AND  Sa8-        Upon  the  point   that  the  grant   is  void  for  uncer- 

K  ATCH  EW  A  N 

Railroad  tainty,  the  following  authorities  are  relied  upon  :  Shep- 

^^Q^^QQ^'parcTs  Touchstone  (1) ;   Cruise's  Digest  (2) ;  HungerfordCs 

V,         Case  (3) ;    Brand  v.    Todd  (4)  ;   Bacon's    Elements  (5) ; 

'  Doe   d.   Devine  v.    Wilson   (6)  ;    Stockdale's    Case    (7) ; 

i^^S.  Luther  v.  Wood  (8). 

Here  the  proceedings  were  adjourned,  to  be  resumed, 
at  Toronto,  at  a  date  to  be  fixed, 

1901,  February  11th. 

Argument  resumed  at  Toronto. 

E,  L.  Newcombe,  K.C.  followed  for  the  respondent : 
The  order  in  council  of  20th  June,  1887  is,  I  submit, 
in  excess  of  the  powers  conferred  upon  the  Grovern* 
ment  by  Parliament.  The  contract,  if  there  be  any 
contract  in  the  dealings  between  the  suppliants  and 
the  Government,  is  ultra  vires.  All  that  the  Crown 
was  authorized  to  do  was  to  make  a  free  grant  of  lands. 
So  that  if  the  territory  failed,  or  the  land  failed,  out  of 
which  the  selection  was  to  be  made,  there  would  be 
no  cause  of  action  ;  or  if  there  was  a  failure  to  carry 
out  the  undertaking  of  the  Grovernment  for -any  cause 
which  might  be  deemed  sufficient  in  the  minds  of  His 
Majesty's  advisers,  there  would  be  no  obligation 
entered  into  which  could  be  enforced  in  any  court. 

If  it  is  necessary  to  have  express  statutory  authority 
to  enable  the  Q-overnment  to  make  an  agreement  to 
grant  a  money  subsidy,  then  it  must  be  equally  neces- 
sary to  have  such  authority  to  enable  the  Grovfernment 
to  make  an  agreement  to  grant  a  land  subsidy. 

(1)  Alherley'8  ed.  p.  251.  (5)  Rule  23. 

(2)  Vul  6,  p.  53.  (6)  10  Moo.  P.  C.  502. 

(3)  1  Leon.  30.  (7)   12  Co.  Rep.  86. 

(4)  Nov  29.  (8)   19  Gr.  348. 
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As  to  the  contention  that  the  subsidy  Act  of  1897       i»Oi 
being   a  ratification  by  Parliament   of  the   order  in       Twi 
council   upon   which  the  suppliants   rely,  I   submit  ^^'^^j^^^* 
that  where  section  5  of  chapter  23  speaks  of  orders    ahd  Sas- 
in   council    made,    it    is    not    intended    to    approve   Railroad 
any  existing  order  in  council,  but  to  authorize   the^'"^  Stiam- 

■'  °  ,  .  BOAT  Co. 

Government  to  make  orders  in  council  in  the  future         v. 

in  respect  of  this  matter.     He  cites  Pearce  v.  Watts  (1) ;     ^^ !"^' 

Re  Burnitt  and  Bur  land's  Contract  (2) ;    United  States  v.  ^'SiSSJi. 
King  (3) ;    United  States  v.   Delespine  (4) ;  United  States 
V.  Forbes  (5) ;  Buyck  v.  United  States  (0) ;  United  States 
V.   Miranda   (7) ;    Shackleford    v.   Bailey  (8) ;    Chitty's 
Prerogatives  (9). 

As  to  the  point  that  there  is  no  implied  contract  to 
give  the  lands,  the  following  authorities  are  cited : 
Broom's  Legal  Maxims  (10);  Chitty^s  Prerogatives  (11); 
The  Rebeckah  (12);  Eastern  Archipelago  Company  \,The 
Queen  (13)  ;  Feather  v.  The  Queen  (14) ;  Todd's  Parlia- 
mentary Oovernment  in  Englatid  (15);  Churchward y, The 
Queen  (16);  Woody  The  Queen  (17);  Quebec  Skating 
Club  V.  The  Queen  (18) ;  Smith's  Partiamentary  Remem- 
brancer (19);  The  Queen  v.  Clark  (20). 

As  to  the  court  making  a  declaration  of  right,  when 
there  is  no  jurisdiction  to  entertain  the  claim,  see  the 
following  authorities :  Langdule  v.  Briggs  (21) ;  Rooke 
V.  Kensington  (22) ;  Bristowe  v.  Whitmore  (23) ;  Bell  v. 
Cade  (24)  ;  Barrachugh  v.  Brown  (26). 

(1)  L.  B.  20  Eq.  492.  (14)  6  B.  &  S.  283,  284. 

(2)  [1882]  W.  N.  152.  (15)  2nd  ed.  vol.  1,  p.  724. 

(3)  3  How.  at  p.  786.  (16)  L.  B.  1  Q.  B.  at  pp.  198, 199, 

(4)  15  Pet.  at  p.  336.  209,  210. 

(5)  15  Pet.  at  pp.  182,  184.  (17)  7  S.  C.  B.  64«. 

(6)  15  Pet.  215.  (18)  3  Ex.  C.  B.  at  p.  397. 

(7)  16  Pet.  153.  (19)  [1860]  p.  76. 

(8)  35  III.  387  ;  See  Plow.  p.  243.  (20)  7  Moor.  P.  C.  77. 

(P)  Pp.  394-397.  (21)8  DeG.  McN.  &  G.  at  p.  428. 

(10)  7th  ed.  p.  461.  (22)  2  K.  &  J.  at  p.  760. 

(11)  P.  393.  (23)  4  K.  &  J.  at  p.  745. 

(12)  1  C.  Bob.  at  p.  230.  (24)  2  J.  &  H.  123. 

(13)  2  E.  &  B.  at  p  906,  907.  (25)  [1897]  A.  C.  at  p.  623. 
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1901  Mr.  Robinson,  K,C,  in  reply : 

The  If  there  is  no  contract  between  the  Q-overnment  and 

^oNG  La^  *^®  suppliants  here  where  would  you  get  one  ?     "We 

AND  Sab-    have  to  begin  with  an  order  in  council  making  a  con- 

S  ATOH  SWAN 

Railroad  tract,  we  have  Parliament  three  days  afterwards  say- 

AND  Steam- iug  ii^at  ^Ijq  Grovernment  may  contract  on  the  terms 
BOAT  Co.         °  ^ 

V,         mentioned  in  the  order  in  council,  we  have  a  formal 

^" ^^'  contract  subsequently  made  giving  these  suppliants  a 

^^JS2?*.  large  sum  of  money.     To  say  that  we  have  no  contract 

is  simply  to  say  that  the  Crown  can  never  be  held  to 

have  made  a  valid  contract.     He  cites  Mowat  v.  Mc  Fee 

(1) ;  Labrador  Company  v.  The  Queen  (2) ;  Winona  Sc  St. 

Peler   Railway  Co.  v.  Barney  (3) ;   Wisconsin   Central  . 

Railroad  Co.  v.  For sy the  (4) ;  United  States  v.  Denver  Sc^. 

Railway  Co.  (5) ;  Lord  v.  Commissioners  of  Sydney  (6)  ; 

Elliott  on  Railroads  (7) ;  Hyatt  v.  Mills  (8) ;   The  Queen 

V.  Mayor  of  Wellins;ton  (9) ;  Earl  of  Warwick  v.  Duchess 

Dowager  of  Clarence   (IC) ;   Clode  on  Petition  of  Right 

(11);  Peterson  v.  The  Queen  (12);   Clarke  v.  The  Queen 

(13) ;  Attorney  General  v.  Ettershank  (14) 

The  Judge  of  the  Exchequer  Court  now  (April 
2nd,  1901)  delivered  judgment. 

The  suppliants  bring  their  petition  for  relief  in 
respect  of  a  land  grant  that  the  Parliament  of  Canada 
authorized  the  Governor-in-council  to  make  in  aid  of 
the  railway  mentioned  in  their  petition ;  and  the  mat- 
ter has,  by  an  arrangement  between  counsel,  come  on 
for  hearing  on  a  presentation  of  the  case  that  leaves 
untouched  the  substantial  controversy  between   the 

(1)  5  S.  C.  R.  66.  (8)  20  Ont.  R,  351. 

(2)  [1893]  A.  C.  104.  (9)  16  N.  Zeal.  72. 

(3)  113  U.  S.  618.  (10)  Y.  B.  9  Hen.  VI. 

(4)  159  U.  S.  46.  (li;  P.  112. 

(5)  150  U.  S.  at  p.  14.  (12)  2  Ex.  C.  R,  at  p.  77. 

(6)  12  Moo.  P.  C.  473.  (13)  1  Ex.  C.  R.  182. 
<7)  Vol.  2,  p.  1117.  (14)  L.  R.  6  P.  C.  354. 
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parties.    The  Crown  is,  and  has  been,  ready  to  make       l^i 
good  the  grant ;  but  there  is,  and  has  been,  a  dispute       The 
which  the  parties  have  not  been  able  to  determine,  ^s  long  la^ 
to  whether  or  not  in  the  lands  set  apart  to  satisfy  the    ahd  Sab- 

K  ATGH  MWATf 

grant,  there  is  a  sufficient  quantity  of  lands  fairly  fit  Railroad 
for  settlement,  out  of  which  the  grant  maybe  ^^de^^^^*^^" 
good.    Then  there  is  another  question  that  in  the  view         v. 

Trie  ICtha 

of  the  suppliants  may  arise,  in  respect  of  which  the       

parties  are  not  agreed,  and  that  is  whether  in  case  it     **^r  "* 

should  happen  that  neither  in  the  lands  so  set  apart,    " T"** 

nor  in  other  available  lands  in  the  North  West  Terri- 
tories, a  sufficient  quantity  of  land  fairly  fit  for  settle- 
ment can  be  found  to  satisfy  the  grant,  the  Crown 
must  for  the  deficiency  answer  in  damages.  But 
neither  of  these  questions  are  to  be  answered  or  dealt 
with  at  present.  The  first  cannot  be  considered  because 
the  evidence  touching  the  matter  is  not  before  the 
court,  and  the  second  will  not  arise  until  the  first 
question  has  been  determined. 

There  being  a  difference  between  them  on  the  two 
questions  mentioned,  the  matter  has  come  before  the 
court  and  the  parties  being  at  arm's  length  other  ques- 
tions have  arisen,  a  solution  of  which  is  desired. 

The  principal  question  at  present  is,  it  seems  to  me, 
as  to  the  jurisdiction  of  the  court ;  but  that  of  course 
in  its  turn  depends  upon  the  nature  and  character  of 
\he  suppliants'  claim  ;  and  then  if  it  is  found  that  the 
suppliants  have  a  claim  over  which  the  court  has 
jurisdiction,  a  third  question  will  arise  as  to  whether 
or  not  the  Crown  is  in  default. 

By  an  Act  of  the  Parliament  of  Canada,  46  Victoria, 
chapter  72,  the  company  suppliant  was  given  author- 
ity to  construct  the  railway  referred  to  in  the  petition 
of  right.  By  the  Acts  48-49  Victoria,  chapter  60,  and 
60-51  Victoria,  chapter  28,  the  Q-overnor-in-Counoil 
was  given  authority  to  make  a  grant  of  Dominion 
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1901       lands  in  aid  of  the  said  railway,  not  to  exceed  six 

The       thousand  four  hundred  acres  for  each  mile  of  the  com- 

^oNG  L^M  P*^y'®  railway.     The  grant  for  which  provision  was 

AHD  Sab-    made  by  the  Act  48-49  Victoria,  chapter  60,  has  been 

Railroad  satisfied,  and  is  not  now  in  question.     The  Act  50-51 

ANi)  Steam- Victoria,  chapter  23,  was  assented  to  on  the  23rd  of 

BOAT  Co.  '1'  » 

V,  June,  1887.  By  an  order  in  council  of  the  20th  of 
The  King,  j^^^^^  18«7,  the  Governor-in-Council  approved  of  a 
5g^"*  recommendation  made  by  the  Minister  of  the  Interior 
that  the  grant  mentioned  be  given  to  the  company  on 
the  terms  and  conditions  therein  set  out.  The  Act 
60-51  Victoria,  chapter  23,  authorized  grants  of  land 
to  more  than  one  company,  and  by  the  5th  section  it 
was  provided  that  "  th/3  said  grants  and  each  of  thenx 
''  may  be  so  made  in  aid  of  the  construction  of  the  said 
"  railways  respectively  in  the  proportions  and  upon 
"  the  conditions  fixed  by  orders  in  council  made  iu 
"  respect  thereof,  each  of  the  enterprises  being  respect- 
"  ively  subject  to  any  modification  thereof  which  may 
"  hereafter  be  made  by  the  Governor-in-Council.''  It 
is  objected  that  the  words  orders  in  council  made  in 
respect  thereof  have  relation  to  orders  in  council  to 
be  thereafter  made,  and  does  not  mean  or  include  an 
order  in  council  made  before  the  passing  of  the  Act. 
With  that  view  I  do  not  agree,  and  it  is,  I  think,  con- 
venient to  dispose  of  the  objection  now.  I  think  the 
words  may  be  taken — and  I  lake  them  in  this  case — to 
refer  to  an  order  in  council  made  before  the  passing  of 
the  Act,  and  receiving  therefrom  the  approval  and 
sanction  of  Parliament  necessary  for  its  validity. 

The  company  was  not,  it  seems,  able  to  complete  the 
railway  with  the  aid  of  the  land  grant  above  men- 
tioned, and  Parliament  and  the  Governor-in-Council 
gave  it  further  assistance  to  enable  it  to  do  so. 

By  the  Act  52  Victoria,  chapter  5,  assented  to  on  the 
2nd  of  May,  1889,  it  was  provided  as  follows  : 
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"  1.  In  order  to  enable  the  Qu'Appelle,  Long  Lake       i^i 
"  and  Saskatchewan  Railroad  and  Steamboat  Company       Tm 
"  to  complete  their  railway  from  Begina  to  some  point  i^^Luuf 
''  on  the  South  Saskatchewan  Biver,  at  or  near  Saska-    and  Sab- 

jr  A  TOM  KW A W 

**  toon,  and  thence  northward  to  Prince  Albert,  the  Railboad 
"  Governor-in-Conncil  may  enter  into  a  contract  with  ^^^^^' 
'*  such  company  for  the  transport  of  men,  supplies,         «. 

"  materials  and  mails,  for  twenty  years,  and  may  pay       

"  for  such  services,  during  the  said  term,  eighty  thou- 
''  sand  dollars  per  annum,  in  manner  following,  that 
"  is  to  say :  the  sum  of  fifty  thousand  dollars  to  be 
''  paid  annually  on  the  construction  of  the  railway  to 
"  a  point  at  or  near  Saskatoon,  such  payment  to  be 
'*  computed  from  the  date  of  the  completion  of  the 
**  railway  to  such  point ;  and  the  remaining  thirty 
"  thousand  dollars  annually  on  the  extension  of  the 
"  railway  to  Prince  Albert,  such  payment  to  be  com- 
"  puted  from  the  date  of  such  last  mentioned  comple- 
"  tion :  Provided,  that  if  the  second  portion  of  the  said 
"  railway  is  not  built  and  operated  to  Prince  Albert 
'•  within  two  years  after  the  completion  of  the  railway 
"  to  the  South  Saskatchewan  as  aforesaid,  the  payment 
'*  of  fifty  thousand  dollars  shall  cease  until  the  whole 
"  railway  is  finished  to  Prince  Albert." 

On  the  fifth  of  August,  1889,  the  contract  authorized 
by  this  Act  was  entered  into  by  Her  Majesty,  repre- 
sented by  the  Bight  Honourable  Sir  John  A.  Mac- 
donald,  Acting  Minister  of  Railways  and  Canals  of 
Canada,  and  by  the  suppliant  company  first  above 
mentioned.  It  provided  for  the  construction  of 
the  railway  and  the  payment  of  the  amounts  men- 
tioned. That  contract  or  agreement  is  in  full  force 
today,  and  its  validity  is  not  in  any  way  called 
in  question.  It  deals,  primarily,  it  is  true,  with 
the  aid  to  be  given  to  the  company  by  the  contract  for 
the  transport  of  men,  supplies  and  mails ;  but  it  also 
8 
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1901       contains  provisions  in  respect  of  the  land  grant  which 

The       the  Grovemor-in-Council  had  authority  to  make  under 

Long^Lam  *^®  earlier  Acts  referred  to.     Later  in  November  of  the 

AND  Sas-    same  year  another  agreement  was  drawn  up  for  the 

KATOHKWAN  i       • 

Railroad  completion  of  the  railway,  having  more  especial  refer- 

^oa/co!'"  ence  to  the  land  grant,  but  it  was  never  completed, 

V'         and  need  not  be  further  referred  to  here.     It  is  the 

more  important,  therefore,  to  go  back  to  the  agreement 


fbr        of  the  5th  of  August,  1889,  and  see  what  is  therein 

contained  in  respect  of  the  land  grant.     First  it  is 

therein,  among  other  things,  recited  that  the  company 
has  become  entitled  to  the  grant  mentioned  (meaning 
of  course  upon  completion  of  the  railway  according  to 
the  terms  and  conditions  agreed  upon),  and  then  by 
the  sixth  clause  of  the  contract  it  is  provided,  that, 
"  by  way  of  indemnity  to  the  Q-overnment  in  case  the 
**  amount  earned  by  the  company  for  such  service 
"  should  not  amount  to  the  sum  paid  by  the  Govem- 
"  ment  in  any  year,  the  Grovemment,  as  the  land  grant 
"  of  the  company  is  earned  from  year  to  year,  shall 
"  retain  one  third  of  the  land  grant  so  earned  which 
"  shall  be  held  by  the  Government  as  a  first  charge  or 
*'  lien  securing  the  repayment  of  any  such  deficiency, 
'^  and  shall  issue  to  the  company  patents  for  the 
"  remaining  two  thirds  thereof." 

The  eighth  clause  of  the  contract  makes  provision 
for  the  administration  of  the  one  third  of  the  land 
grant  to  be  retained  by  the  Q-overnment,  but  it  is  not 
necessary  to  set  it  out  here,  as  it  does  not,  so  far  as 
relates  to  the  questions  now  to  be  determined,  carry 
the  matter  any  further  than  the  sixth  clause,  in  which 
as  to  two-thirds  of  the  land  grant  there  is  direct  agree- 
ment by  the  Crown  to  issue  the  patents  therefor.  This 
undertaking  by  the  Crown,  among  other  things,  clearly 
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distinguishes  this  case  from    The  Hereford  Railway       ^OOi 
Company  v.  The  Queen  (1).  Tm 

In  this  statement  of  the  facts  of  the  case  I  l^ave^J^^^ 
avoided  going  into  details,  and  I  have  not  mentioned   axv  Sab- 
many  matters  to  which  counsel  attribute  more  or  less  railroad 
importance.    There  are  a  number  of  orders  in  council  ^*^  Stkam- 

■^  BOAT  Co. 

relating  to  the  undertaking,  to  extensions  of  time  for        v. 
its  completion,  to  the  approval  of  the  work  when  com-      '    °^^' 


pleted  and  to  other  matters ;  but  there  is  no  occasion    *^^ 
at  present,  it  seems  to  me,  to  refer  to  them  more  par- 
ticularly. 

Now,  first,  with  regard  to  the  jurisdiction  of  the 
court,  it  is  to  be  observed  that  it  has,  among  other 
things,  exclusive  original  jurisdiction  in  all  cases  in 
which  a  claim  arises  out  of  a  contract  entered  into 
by  or  on  behalf  of  the  Crown  (2) ;  or  in  which 
there  is  a  claim  against  the  Crown  arising  under  any 
law  of  Canada,  or  any  regulation  made  by  the  G-ov- 
emor-in-Oouncil  (8).  Any  claim  against  the  Crown 
may  be  prosecuted  by  petition  of  right,  or  may  be 
referred  to  the  Court  by  the  Head  of  the  Department  in 
connection  with  the  administration  of  which  the 
claim  arises  (4.)  Where  a  claim  against  the  Crown 
is  so  referred  by  the  Head  of  the  Department,  a 
statement  of  claim  is  filed  and  6erve<7  and  subsequenn 
pleadings  and  procedure  are  regulated  by  and  conform 
as  near  as  may  be  to  a  proceeding  by  petition  of 
right  (6).  In  matters  not  otherwise  provided  for, 
the  practice  and  procedure  at  the  time  in  force  in 
similar  suits,  actions  and  matters  in  the  High  Court 
of  Justice  in  England  are  to  be  followed  (6).  The 
form  of  judgment  in  a  petition  of  right  is  that  the 

(1)  24  S.  C.  R.  1.  (5)  Rules  of    March  7th,   1888, 

(2)  Thi  ETBcktqmr  Oowrt  Act,  60-  Audette's  Practice,  Rule  17,  p. 
61  Vict.  c.  I6y  %.  15.  289. 

(3)  IK  8.  1^  (d).  (6)  60-51  Vict,  c  16,  a.  21 ;  and 

(4)  lb.  8.  23.  General  Rule  1,  Audette's  Prac.  217. 
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1901       suppliant  is  not  entitled  to  any  portion,   or  that  he 

Thb       is  entitled  to  the  whole  or  to  some  specified  portion  of 

^vQhAa  *'^®  r^li^f  sought  by  his  petition,  or  to  such  other  relief 

AND  Sas-    and  upon  such  terms   and  conditions,  if  any,  as  are 

RAiLROAiy  j'^*^   (!)•      This  provision  follows  in   substance   the 

^^STiAM-geventh  section  of  The  English  Petition  of  Right  Act 

V.     '    (2).     By  the  seventh  section  of  that  Act  it  is  in  sub- 

TheKivo.  gti^^g  provided  that  so  far  as  the  same  may  be  appli- 


cable, and  not  inconsistent  with  the  Act,  the  practice 
ydgm—t.  ^^^  course  of  procedure  in  the  courts  of  law  and 
equity,  respectively,  for  the  time  being  in  reference  to 
suits  and  personal  actions  between  subject  and  subject 
shall,  unless  the  court  otherwise  orders,  apply  and 
extend  to  such  petition  of  right.  But  this  was  not 
intended  to,  and  did  not  give  the  subject  any  remedy 
in  any  case  in  which  before  the  passing  of  the 
Act  he  had  no  remedy.  In  Clode  on  Petition  of 
Right  (8)  will  be  found  a  reference  to  several  cases 
respecting  gales  in  which  a  declaration  of  the  sup- 
pliant's right  was  sought ;  and  in  which  no  objection 
was  taken  on  behalf  of  the  Crown  to  the  suppliant's 
method  of  procedure.  But  as  the  cases  referred  to 
were  respectively  decided  against  the  suppliants  on 
the  merits,  they  cannot  be  taken  as  conclusive  of  the 
suppliants'  right  so  to  proceed.  By  Order  xxv.  Rule  6, 
of  the  rules  in  force  in  the  High  Court  of  Justice  in 
England  it  is  provided  that  no  action  or  proceeding 
shall  be  open  to  objection  on  the  ground  that  a  merely 
declaratory  judgment  or  order  is  sought  thereby,  and 
the  court  may  make  binding  declarations  of  right 
wh<»ther  any  consequential  relief  is  or  could  be  claimed 
or  not.  This  rule  does  not  apply  to  proceedings  on  the 
Crown  side  or  the  revenue  side  of  the  Queen's  Bench 

(i)  Thi   PMion    of  Right   Act,      ,2)  23  ami  24  Vict.  (U.  K.)  c.  34. 
R.  S.  C.  136,  s.  12.  ,3    Pj>.  75-76. 
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Division  (1).     But  a  petition  of  right  may  be  insti-       i^i 
tated  in  any  division  of  the  High  Court,  and  it  is  not,       Twm 
I  think,  a  proceeding  on  the  Crown  side  or  on  t^^^^TOLiSa 
revenue  side  of  the  court,  within  the  meaning  of  the   avd  Sas- 
exception  mentioned.  In  my  opinion  a  petition  of  right  Railboab 
is  not  open  to  objection  on  the  ground  that  a  merely  ^*^  SraAM- 
declaratory   judgment    or    order  is  sought   thereby.         •. 
In  fact  from  the  nature  of  the  case  no  other  judgment  ThbjKiho. 
or  order  can  be  pronounced  against  the  Grown  in  a  pro- 
ceeding by  petition  of  right.     The  important  question 
always  is  as  to  whether  or  not  the  court  has  juris- 
diction.    If  there  is  no  jurisdiction   no  declaration 
should  be  made.     Barraclough  v.  Brown  (2).     But  if 
there  is  jurisdiction  there  can  be  no  possible  objection 
to  the  judgment  or  order  being  in  the  form  prescribed 
in  The  Petition  of  Right  Act.    The  case  of  Clark  v.  The 
Queen   (8)  does  not,  I  think,  decide  anything  to  the 
contrary,  and  even  if  it  were  thought  to  do  so,  the 
statute  of  1887    (4)    has   greatly   enlarged  the  juris- 
diction  of  the  court. 

In  the  present  case  the  suppliants'  claim  arises,  it 
appears  to  me,  under  a  law  of  Canada,  that  is,  in 
this  case,  under  certain  statutes  passed  by  the  Parlia- 
ment of  Canada  and  also  out  of  a  contract  entered  into 
by  and  on  behalf  of  the  Crown  in  pursuance  of  such 
statutes. 

I  find  that  the  suppliants  are  entitled  to  the  grant 
of  land  claimed  by  them;  but  I  also  find  that  in 
respect  of  such  claim  the  Crown  is  not  in  default,  the 
Crown  being  ready  and  willing  to  make  the  grant. 

There  is  one  other  question  to  which  perhaps  I 
should  make  some  reference.  The  Act  of  June  28rd, 
1887,  authorized  a  grant  of  Dominion  lands.  The 
order  in  council  of  June  20th,  1887,  provides  for  a 


^1)  Order  Ixviii.  (3)  1  Ex.  C.  R,  182. 

(2)  [1897]  A.  C.  at  p.  623.  (4)  50-51  Vict.  c.  16. 
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1001       grant  of  Dominion  lands  of  a  particnlar  description ; 

The       those  "  fairly  fit  for  settlement."     It  is  said  that  the 

^'"^^^^jjj^  order  in  council  is  invalid  so  far  as  it  goes  in  that 

AVD  Sab-    respect  beyond  the  Act.     Bnt  that,  like  the  questions 

^^jtLBo^  fi^^*  mentioned,  does  not  arise  at  present.     The  Crown 

AHD  Stmam-  offers  land  that  is  said  to  be  fairly  fit  for  settlement, 

BOAT  Co. 

«.        and  it  is  alleged  that  there  are  available  lands  of  that 
'^'^'^"^'  description  with  which    to    make    good  the   grant. 
Until  that  matter  is  settled  the  other  question  will  not 
arise. 

Judgment  accordingly. 

Solicitors  for  suppliants  :   McCarthy^  Osier,  Hoskin  Sc 

Creelman. 

Solicitor  for  respondent :  E.  L.  Newcombe. 
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HIS  MAJESTY  THE  KING Plaintiff  ;       i90i 

AND  ^^^• 

THE  BRITISH  AMERICAN  BANK  (  ^^^^^^^^^ 
NOTE  COMPANY }  defendant. 

ConiraUfor  Inland  Revenue  stamfi — Production  hy  nuthod  different  from 
that  specified — Becovery  of  money  paid — Quantum  meruH— Set-off 
agavnet  Crown — ^Favr  cost  of  froduetion^ 

A  contract  between  the  Crown  and  the  defendant  company  called  for 
the  production  of  certain  inland  revenue  stamps  printed  from 
steel  plates.  The  company  delivered  in  lieu  thereof  stamps  pro- 
duced from  steel  transferred  to  stone.  They  were  accepted,  paid 
for  and  used  by  an  officer  of  the  Crown  under  the  belief  that 
they  were  produced  by  the  process  specified  in  the  contract.  The 
way  in  which  the  stamps  were  produced  was  subsequently  ascer- 
tained, and  the  Crown  sought  to  recover  back  the  money  paid 
therefor. 

Held,  that  as  the  company  had  agreed  to  print  the  stamps  from  steel 
plates  but  printed  them  from  stone,  it  did  not  produce  the  thing 
bargained  for  but  another  and  different  thing,  and  the  Crown  was 
entitled  to  recover  back  the  money  paid. 

Semble:  That  in  such  a  case  the  company  could  not  recover  from  tbe 
Crown  on  a  qitantum-  m>eruit  the  fair  value  of  the  stamps  pro- 
duced from  stone.  Wood  v.  The  Queen  (7  S.  C.  R.  634) ;  HaU  v. 
The  Queen  (3  Ex.  C.  R.  373) ;  Henderson  v.  The  Queen  (6  Ex.  C.  R. 
39  ;  23  S.  C.  R,  426)  referred  to. 

2.  Revonue  stamps  are  not  -articles  of  merchandise,  and  have  no  com- 

mercial value.  ^ 

3.  The  company's  right,  if  any,  to  an  allowance  for  the  stamps  in 

question  depended  upon  a  right  to  set-off  against  the  price  paid 
for  the  stamps  by  the  Crown  the  value  thereof,  ascertained,  as 
they  have  no  commercial  value,  by  reference  to  the  cost  of  pro- 
duction.   But  no  such  right  of  set-off  exists  against  the  Crown. 

4.  The  Crown  was  not  bound  by  the  acceptance  of  the  stamps  by  its 

officer.  Whether  in  accepting  them  he  knew  or  did  not  know  how 
they  were  produced,  was  immaterial.  In  neither  case  could  any 
request  or  authority  for  the  production  and  delivery  of  the  stamps 
be  implied  against  the  Crown. 
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1901        5.  The  Crown  hanzig  oonsented  to  allow  the  companj  the  fair  cost  of 
"^^  prodaction  of  the  stamps,  without  anj  profit  to  the  companj  : 

^  HMf  that  as  the  company  had  no  right  of  set-off,  it  must  accept  the 

Thi  allpwanoe  proposed  by  the  Crown  or  nothing,  and  that  the  **  fair 

British  ^^g^  Qf  production  "  was  not  necessarily  the  cost  to  the  company 

Bastk  Notb         ^'  ^  '^^^  particular  person  ;  but  the  fair  cost  to  a  competent 

COMPAHY.  person  with  the  necessary  capital,  skill,  means  and  appliances  for 

•MtMMit  piwiodBg  such  stamps. 

«f  jTMta.  'J'gjg  ^ag  g^jj^  information  exhibited  to  recover  from 
the  defendant  company  moneys  alleged  to  have  been 
wrongfully  received  by  it  from  the  Crown,  and  for 
damages  for  breaches  of  certain  contracts  made  between 
the  parties  for  the  production  and  supply  of  revenue 
stamps. 

Upon  the  hearing  of  the  case  it  appeared  that  certain 
stamps  had  been  produced  from  stone  instead  of,  from 
steel  as  required  by  the  contracts,  and  a  reference 
was  directed  to  the  Registrar  to  enquire  and  report 
as  to  the  quantity  of  stamps  so  produced,  and  as  to 
the  damages,  if  any,  arising  to  the  Grown  therefrom. 
Upon  the  reference  a  dispute  having  arisen,  between 
the  parties,  as  to  whether  the  question  of  the  measure 
of  damages  upon  the  alleged  breach  of  the  contracts 
had  been  decided  at  the  trial,  the  Registrar,  under  rule 
No.  17  of  the  General  Order  of  December  12th,  1899, 
submitted  such  question  for  the  decision  of  the  court. 

February  7th,  1901. 

The  argument  of  the  question  submitted  by  the 
Registrar  was  now  proceeded  with. 

F.  H.  Chryder,  K.C,  for  the  plaintiff,  contends  that 
all  the  Crown  is  obliged  to  do,  under  a  view  of  the 
law  most  favourable  to  the  defendant,  is  to  allow  it 
the  cost  of  producing  the  stamps  by  the  lithographic 
process.  Peruvian  Guano  Co  v.  Dreyfus  (1).  Perhaps 
the  better  way  of  putting  it,  would  be  this :  The 
moneys  paid  for  the  lithographed  stamps  under  the 


(1)  [1892]  A.  C.  166, 

R 
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assmnption  that  they  were  what  was  called  for  by  the       i^i 
contract,  should  be  restored  to  the  Crown,  aliowauce  TsBSore 
l>eing  made  to  the  defendant  for  the  cost  of  produc-       ^ 
tion  only.     {Bulli  Coal  Co.  v.  Osborne  (l).    Of  course     Bbitish 
the  lapse  of  time  does  not  bar  the  Crown's  right  to  ^Si^^n 
recover  the  money  back — Nullus  tempus  occurrit  regi  ;  Ck)MPAir7. 
and,  moreover,  lapse  of  time  is  never  available  as  a  Ajmo" 
defence  where  there  is  fraud.  *'  _  " 

The  price  of  engraved  stamps  can  only  be  recovered 
upon  delivery  of  the  same  according  to  contract.  To 
recover  the  price  of  litho;^raphed  stamps,  or  retain  the 
price  of  the  same,  the  defendant  must  show  some- 
where, or  in  some  way,  an  implied  contract  to  supply 
lithographed  stamps.  An  implied  contract  cannot  be 
assigned  upon  the  mere  user  by  the  Crown  of  the 
lithographed  stamps,  because  the  Crown  was  unaware 
of  the  fact  that  the  stamps  were  other  than  those  the 
contract  called  for.  It  is  only  when  the  circumstances 
are  such  that  the  purchaser  has  an  opportunity  to 
refuse  or  receive  the  goods  contracted  for  that  an  im- 
plied contract  can  be  invoked.  Appleby  v.  Myers  (2) ; 
bumpier  v.  Hedges  (3);  Sherlock  v.  Powell  (4);  Forman 
Sr  Co.  iT.  The  **  Liddesdale  "  (5) ;  Metcalfe  v.  Britannia 
Iron  Wmk  Co.  (6)  ;  Smith's  L.  C.  (7) ;  Clough  v.  L.  S^  ^V. 
W.  Ry.  Co.  (8) ;  Morrison  y.  Universal  Marine  Ins,  Co.  (9). 

There  was  nothing  we  could  do  that  we  have  not 
done.  We  only  discovered  the  fraud  after  we  had 
used  the  stamps.  {Aaron's  Reefs  v.  Twiss  (10) ;  Heil' 
butt  V  Hicksim  (11) ;  Urquhart  v.  McPherson  (12) ; 
Clarke  v.  Dickson  (18) ;  Fraser  v.  McLean  (14) ;  Netc- 
bigging  V.  Adam  (15). 

(1)  [18f  9]  App.  Cas.  361  at  p.  362.  (10)  [1896]  A.  C.  at  pp.  273,  290, 

(2)  L.  R.  2  C.  P.  at  pp.  651.669.  294. 

(3)  [1898]  1 Q.  B.  at  pp.  673  676.  (U)  L.  R.  7  C.  P.  438. 

(4)  26  Ont.  A.  R.  407.  (12)  3  App.  Caa.  at  pp.  831, 837. 

(5)  [1900]  A.  C.  at  pp.  190-202.  (13)  El.  B.  &  El.  148. 

(6)  2  Q.  B.  D.  at  pp.  423, 426, 428.  (14)  46  U.  C.  Q.  B.  302. 

(7)  VoL  2,  p.  31.  (16)  34  CK  D.  at  pp.  682,  692  ; 

(8)  L.  R.  7  Ex.  26,  34.  13  App.  C^.  at  pp.  308,  ^22, 

(9)  L.  H.  8  Ex.  197.  330. 
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1901  This  is  a  case  where  there  is  no  contract ;  a  position 

THrKiNQ  we  take  here,  because  the  goods  delivered  were  not 

The  those  contracted  for.     There  is  a  total  failure  of  con- 

British  sideration.    (Boulton  v.  Jones  (1) ;  Cundy  v.  Lindsay  (2) ; 

f^  Iff  HHTflA  W 

Bank  Note  Erlanger  v.  New  Sombrero  Phosphate  Co,  (3). 

CoMPANT.       yf^  ^Q    jjqj.   gggjj   ^Q   rescind    the   contract  for  the 

ot'comulei  delivery  of  engraved  stamps  ;  we  simply  want  to  get 

back  the  money  we  paid  for  the  lithographed  stamps, 

and   we   are  willing  to  allow  the  actual  cost  of  the 
same. 

February  18th,  1901. 

F,  H,  Chrysler,  K.Cy  resumed  his  argument,  citing 
from  the  language  of  Blackburn,  L  J.,  in  Erlanger  v. 
New  Sombrero  Phosphate  Co,  (4)  as  follows  : 

"Jt  is,  I  think,  clear  on  principles  of  general  justice, 
that  as  a  condition  to  a  rescission  there  must  be  a  resti- 
tutio  in  integrum.  The  parties  must  be  put  in  statu 
quo,  ^  '^  *  '^^  It  is  a  doctrine  which  has  often 
been  acted  upon  both  in  law  and  equity."  But  we 
do  not  seek  for  rescission,  and  I  merely  refer  to  this 
case  to  show  thai  the  principles  governing  cases  such 
as  this  are  the  same  in  law  and  equity.  Later  on  in 
the  case  Lord  Blackburn  says : 

**  But  as  a  court  of  law  has  no  machinery  at  its  com- 
mand for  taking  an  account  of  such  matters,  the 
defrauded  party,  if  he  sought  his  remedy  at  law,  mast 
in  such  cases  keep  the  property  and  sue  in  an  action 
for  deceit,  in  which  the  jury,  if  properly  directed,  can 
do  complete  justice  by  giving  as  damages  a  full 
indemnity  for  all  that  the  party  has  lost."  I  would 
refer  also  to  Lagunas  Nitrate  Company  v.  Lagunas 
Syndicate  (5) ;  Peek  v.  Derry  (6) ;  Redgrave  v.  Hurd  (7). 

(1)  2  H.  &  N.  564.  (5)  [1899]  2  Ch.  392. 

(2)  3  App.  Cas.  469.  (6)  37  Ch.  D.  641  ;  14  App.  Cas- 

(3)  3  App.  Cas.  atpp.  1218, 1277.     337. 

(4)  3  App.  Cas.  at  p.  1278.  (7)  20  Ch.  D.  1. 

B 
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We  claim  that  the  Crown  is  entitled  to  recover  back       i^Wi 
the  fall  amount  paid  for  engraved  stamps,  and  that  no  Thi  too 
allowance  should  be  made  to  the  defendant  company       ,p^ 
beyond  the  actual  cost  of  producing  the  lithographed    British 
stamps,  on  the  ground  that  there  never  was  a  con-  b^k  Non 
tract  entered  into  by  any  one  on  behalf  of  the  Crown   Compaht. 
for  the  lithographed  stami>6,  nor  any  acceptance  by  or  ^^g22IS* 
on  behalf  of  the  Crown,  binding  it  to  pay  for  them.  

We  are  willing  that  the  defendant  should  have  the 
cost  of  production  of  these  stamps,  but  no  profit  should 
be  allowed  the  company  because  there  was  no  con- 
tract for  the  manufacture  of  them. 

The  Solicitor  General  of  Canada  followed  for  the 
plaintiff.  The  English  law  applicable  to  cases  of  this 
description  does  not  differ  materially  from  the  civil 
law.  Kennedy  v.  Panama^  Sec.  Mail  Company  (1) ;  BroonCs 
Legal  Maxims  i2).  Then  the  case  may  be  viewed 
with  advantage  from  the  standpoint  of  the  law  of  the 
Province  of  Quebec. 

In  the  first  place,  I  would  direct  the  attention  of  the 
court  to  the  peculiar  fact  that  while  the  formal  con- 
tracts subsisting  between  the  Crown  and  the  defend- 
ant has  been  repeatedly  referred  to  as  contracts  of  sale, 
I  do  not  find  the  elements  of  a  contract  oi  sale  in  them 
at  all.  Under  article  1486  C  C.  L.  C  it  is  stated  that 
"  Everything  may  be  sold  which  is  not  excluded  from 
being  an  object  of  commerce  by  its  nature  or  destina- 
tion or  by  special  provision  of  law."  These  stamps 
are  not  a  saleable  commodity,  they  are  not  articles  of 
merchandise.  American  Brewing  Co.  v.  United  States  (8). 

As  I  have  said  it  is  not  a  contract  of  sale,  but  an 
innominate  contract.  (Article  1688,  C.  C  L.  C.)  But  if 
it  were  a  contract  of  sale,  the  contract  would  have 
failed  entirely,  under  the  law   of  the   Province  of 


(1)  L.  R.  2  Q.  B.  At  p.  687.  (2)  7th  ed.  p.  668. 

(3)  33  CU  of  Clms.  348. 
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1901       Quebec,   for  want  of  consideration.      We  have  not 
Tm  Knra  received  what  we  engaged  to  pay  for. 

rj^^  Then,   taking  the  most  lenient  view  of  the  case, 
Bbitibh    eliminating  altogether  the  question  of  fraud,  the  posi- 
Bank  Note  tion  of  the  parties  would  be,  that  when  the  purchaser, 
CoMPAmr.  assuming  it  to  be  a  contract  of  sale,  had  discovered  the 
^'cSS^'S.  d®^®^^  i^  *^®  thing  sold,  his  obligation  would  have 
been  to  tender  back  the  thing  that  he  had  in  his  pos- 
session, arid  to  recover  the  price  he  had  paid  therefor. 
Under  the  English  law  that  would  be  an  example  of 
restitutio  in    integrum.      Now,    then,   if    the  Crown 
handed  back  the  stamps  to  him  what  would  it  benefit 
him  ?    They  are  not  marketable  ;  he  could  not  dispose 
of  them  to  anyone ;  they  have  no  value  in  themselves. 
Under  the  Inland  Revenue  Act  they  must  be  destroyed. 
(See  Inland  Revenue  Act  sees.  280,  824  and  326  ;  Crimi- 
nal Code,  sec.  485  ) 

I  would  refer  to  Article  1527  C.  C.  L.  0.  for  the  law 
governing  the  effect  of  the  dissolution  of  the  contract 
even  if  there  had  been  a  mistake  in  good  faith  on  the 
part  of  the  contractor.  The  contractor  would  be 
entitled  to  get  back  his  goods,  and  we  would  be 
entitled  to  get  back  our  money;  but  the  contractor 
would  have  to  deliver  up  the  stamps  to  be  destroyed, 
if  the  authorities  of  the  Inland  Revenue  Department 
so  ordered.    That  is  the  exact  legal  position. 

There  is  a  Scotch  case  closely  in  point  with  this 
case,  Jaffe  v.  Ritchie  (1).  That  was  a  case  in  which 
a  sale  took  place  of  flax  yarn,  and  after  the  yarn  had 
been  delivered  and  accepted  by  the  plaintiff  and  partly 
converted  into  cloth  it  was  discovered  that  the  yam 
was  tainted  with  jute.  It  was  a  sale  by  description  ; 
the  plaintiff  recovered  back  not  only  the  price  that  he 
had  paid  for  the  yam,  but  damages  also. 

(1)  23  C.  of  Sess.  2nd  ser.  542. 
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I     ^ould  also  refer  to  Larombiire  (1);   Fuzier-Her-       l^i 

nu^n^    (2) ;  Dalioz  vo.  Vente   (8) ;  2  Pothier  (4) ;    Far/cy  ThiKiho 
V.     T9^hipp  {5).     Arts.  1486,  1522,  1626,  152^  and  1683,       ^'^ 

C.    CJ.  L.  0.  British 

\  If  HHTfl  A  Iff 

f^f^.  D,  Hogg,  K.a  for  the  defendant ;  Bank  Note 

Tine   i)08ition   which   the   defendant  takes  in   this       

actic>n  is  that  five  separate  contracts  were  made  with  <^^mMU 
tlio  Orown,  and  that  it  has  been  alleged  that  there  has 
beejin.  ^  breach  of  those  contracts.  That  is  the  allega- 
^^^^  -  It  is  true  that  the  defendant  has  admitted  from 
the  lz>^ginning  that  during  the  period  that  these  con- 
tra<3-t;Q  existed  large  quantities  of  stamps  which  were 
P^^^^^^^d  from  steel  transferred  to  stone  were  delivered, 
^Ji<l  ^were  accepted  and  used  by  the  Crown.  But 
J^^^  we  say  is  that  we  have  produced  stamps  which, 
'^^^^'^         the   evidence  of   the   Commissioner  of  Inland 


1} 
'^^^xaue,  were  perfectly  suitable  and  satisfactory  for 

^i:ie  purposes  of  the   Q-ovemment.      They   were 

S^i  ^»:mally  printed  from  steel  but  multiplied  from  stone. 

^^^^nsequential  or  special  damage  of  any  description 


I 


^  "ver  taken  place  according  to  the  evidence.  When 
-  is  no  evidence  of  such  damage  the  motives  or 
.r  ''^^*^  t^ions  of  the  contractor  have  nothing  to  do  with 
rp^  enquiry.      Mayne    on    Damages   (6) ;    Thorpe    v. 

^^^^^e  (7). 

.  v^      "^^^     the  American  and  English  EncyclopcBdia  of  Law  (8) 

^^^^Tile  as  to  damages  for  breach  of  contract  is  stated 

%^    ^^^^ ,  except  in  cases  of  breach  of  promise  of  marriage, 

^  ^Etctual  damage  caused  by  the  breach,    and  the 

^^*^^re  is  there  defined  to  be  the  pecuniary  loss  which 

^^'i     Tome  I.  No.  2,  p.  522.  (6)  fl900j  1  Q.  B.  513. 

^^^     a  0.  Annot^,  tome  .3,  No.  74,  (6)  P.  43. 

"^^  ^^»  and  No.  36,  p.  110.  (7)  3  B.  &  A.  580. 

^^^   Tome  43,  p.  671*>^  (rt)  2nd  ed.  vol.  8,  p.  639. 

^^^  Bugnet'd  ed.  pi>.  «G,  81  ;  Noe. 

^^^  and  168. 
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1901       the  complaining  party  has  suffered,  and  the  law  takes 
ThiTkino  no  notice  of  the  motives  of  the  party  in  default. 

,j^^  Whether  it  is  a  simple  breach  of  contract,  or  whether 

Bbitish    it  is  a  breach  of  contract  resulting  from  deceit  or  fraud, 

Bank  Note  ^^®  latest  authorities  upon  the  subject  maintain  that 

Company,   ^y^q  duty  of  the  court  is  to  administer  the  rule  in  pre- 

^vmnent  ciselv  the  samc  way.     In  cases  of  fraud  the  rule  of 

damages  is  the  same  as  in  the  action  on  a  warranty, 

namely,  the  difference  between  the  actual  value  of  the 
thing  received,  and  the  value  of  the  artiule  if  it  really 
were  what  it  purported  to  be.  Mullett  v.  Mason  (1)  ; 
Benjamin  on  Sales  (2), 

In  Church  v.  Abell  (3)  the  facts  were  much  stronger 
against  the  contractor  than  here.  That  was  a  case  in 
which  a  water-wheel  that  was  contracted  for  was 
defectively  made,  and  not  according  to  specifications, 
something  happened  which  made  it  utterly  valueless, 
but  the  Supreme  Court  of  Canada  applied  the  rule  I 
contend  for  here,  namely,  the  difference  between  the 
value  of  th*  article  delivered  and  the  contract  price. 

I  say  that  the  measure  of  damages  here  should  be 
the  difference  between  the  value  of  the  stamps  which 
were  actually  delivered  and  used,  and  the  value  of  the 
8t%mps  called  for  by  the  contract  Monde II  v.  Steel  (4)  ; 
Street  v.  Blat/  (6) ;  Davis  y.  Hedges  (6) ;  Hasten  v.  Butler 
(7) ;  Cutter  v.  Powell  (8) ;  Hudson  on  Building  Con- 
tracts (9). 

We  gave  the  Crown  something  which  the  evidence 
shows  was  useful  and  satisfactory  for  the  purposes  to 
which  it  was  applied.  We  are  entitled  to  have  that 
value  deducted  from  the  amount  paid  by  the  Crown 

(1)  L.  R.  1  C.  P.  569.  (5)  2  B.  &  Ad.  at  p.  462. 

(2)  7th  ed.  (Bennett)  p.  964.  (6)  L.  R.  6  Q.  B.  687. 

(3)  1  S.  C.  R.  442.  (7)  7  East  479. 

(4)  8  M.  &  W.  868.  (8)  2  Smith's  L.  C.  1. 

(9)  2nd  ed.  p.  396. 
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as  for  the  article  contracted  for.     Dingle  v.  Hare  (1) ;       l^i 
Jojies  V.  Just  (2).  ThiTking 

T.    C    Casgrain,  K.C.  follows   for   the    defendant.       ,p*'^ 
This  case  is  not  so  much  an  action  for  breach  of  con-    British 

.       .  n  1  n  •  -I  .    -I  AMBRIOAH 

tract  as  it  is  one  for  the  recovery  of  money  paid  with-  bahk  Note 
out   consideration    being  received  therefor.     Let    us   ^^^^^' 
apply  the  law  of  the  Province  of  Quebec,   the  civil  j^^gJ^SISi 

law,  to  the  questions  arising  in  the  case.     We  shall       

find  that  such  law,  so  far  as  it  is  applicable  to  this  case, 
conforms  to  the  law  of  England. 

It  is  contended,  then,  on  behalf  of  the  defendant, 
that  the  only  sum  recoverable  by  the  Crown  here  is 
the  actual  pecuniary  loss  that  the  Q-overnment  has 
sustained.  What  are  damages  ?  According  to  Article 
1078  C  C.  L,  C  the  damages  due  to  the  creditor  are 
in  general  the  amount  of  the  loss  that  he  has  sus- 
tained, and  of  the  profit  of  which  he  has  been  deprived. 
See  also  articles  1074  and  1076  C.  C.  L.  C.  as  to  where 
the  party  has  been  guilty  of  fraud.  Pothier  on  Obli- 
gations (8) ;  Fuzier- Herman,  (Repertoire)  vo.  Dom- 
mageS'IntSrSts  (I) ;  Mayne  on  Damages  (5) 

I  submit  that  upon  the  evidence  the  defendant 
has  not  been  guilty  of  fraud  or  deceit.  This  entirely 
displaces  the  theory  of  counsel  for  plaintiff*  ^that  jill 
that  defendant  is  entitled  to  is  the  actual  cost  of  pro- 
ducing the  stamps,  because  if  such  a  principle  were 
acted  upon  it  would  amount  to  punishing  the  defendant 
company  as  if  a  crime  or  offence  had  been  committed 
against  the  Government  by  it,  and  with  such  a 
matter  this  court  has  nothing  to  do  in  these  proceed- 
ings. The  actual  net  cost  is  not  the  value  of  the 
stamps,  not  the  value  of  the  thing  which  the  Crown 
has  received  and  by  which  it  benefited  and  profited. 

(1)  7  C.  B.  N.  S.  145.  160,  161,  162, 163,  166,  167. 

(2)  L.  R.  3  Q.  B.  197.  (4)  No.  102. 

(3)  (Evans  ed.;  Vol.  i.  Nop.  169,    (6)  6th  ed.  pp.  10,  44,  45,  196. 
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i90l       The  skill  and  experience  of  those  who  produced  them 
TheKino  must  be  taken  into  account  in  estimating  their  real 

British         So   far   as  the  proper  inference   to  draw  from  the 

J^  l/fHRTfl  ATff 

Bank  Note  mutual  dealings  of  the  parties  is  concerned,  I  submit 
CoMPANT.  it  ig  j|;jgt  ag  fj^ij.  to  assume  that  the  Government  knew 
"jjj^J  all  along  that  the  stamps  in  question  were  lithographed 
stamps,  and  that  they  accepted  them  as  such,  as  it  is 
to  presume  that  a  fraud  was  perpetrated  upon  the 
Grovernment,  and  that  it  was  through  fraud,  misrepre- 
sentation and  deceit  that  the  stamps  were  accepted  and 
used  by  the  Government.  Fraud  cannot  be  presumed 
under  the  law  of  the  Province  of  Quebec  or  under  the 
law  of  England. 

The  court  ought  simply  to  reduce  the  price  of  the 
stamps  supplied  by  the  process  of  lithography,  and 
which  were  paid  for  at  contract  rates.  Stewart  v.  Atkin- 
son (1) ;  Sedgewick  on  Damages  (2) ;  Addison  on  Con- 
tracts (3) ;  Sigafus  v.  Porter  (4) ;  Smith  v.  Bolles  (5). 

F.  H,  Chrysler,  K.C.  replied. 

The  Judge  of  the  Exchequer  Court  now  (April 
9th,  1901,)  delivered  judgment 

The  information  is  exhibited  to  recover  from  the 
defendant  company  moneys  alleged  to  have  been 
wrongfully  received  by  it,  and  for  damages  for  breaches 
of  certain  contracts  made  between  the  parties  for  the 
production  and  supply  of  revenue  stamps.  On  the 
hearing  of  the  case  it  appeared  that  the  company  had 
for  many  years  been  under  contract  with  the  Govern- 
ment to  furnish,  among  other  things,  revenue  stamps 
to  be  used  in  the  collection  of  the  revenue.  There 
were  five  principal  contracts.    Under  the  first  of  these, 

(1)  22  S.  C.  R.  315.  (3)  8  ed.  pp.  952,989,  998. 

(2)  Sec.  769,  p.  466.  (4)  179  U.  S.  116. 
(5)  132  U.  S.  126. 
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made  in  1868,  the  company  in  terms  agreed  to  print  1901 
the  stamps  therein  mentioned  from  steel  plates.  There  ThiTkino 
was  a  question  as  to  whether  or  noc  revenue  stamps  ^'^ 
were  included  in  this  contract,  and  that  question  has  Bbitish 
not  been  decided,  but  is  still  open.  By  the  second  bahk  Nom 
contract  made  in  1878  the  company  again  in  terms  C®^^^^- 
undertook  that  the  stamps  therein  mentioned,  includ- 
ing i:evenue  stamps,  should  be  printed  from  steel  plates.  ^"^ 
The  later  contracts,  which  in  terms  include  revenue 
stamps,  do  not,  so  far  as  I  can  see,  contain  any  express 
covens^;:  to  print  such  stamps  from  steel  plates ;  but  it 
was  agi^eed  that  the  stamps  should  be  produced  in  the 
highest  style  of  art  current  from  time  to  time,  and  that 
not  more  than  thirty  thousand  impressions  should  be 
taken  from  any  plate  without  retouching  the  same. 
In  all  cases  the  plates  were  to  be  of  steel,  and  the  com- 
pany was  to  engrave  them.  This  the  Crown  contends 
is  in  each  case  a  contract  to  furnish  revenue  stamps 
printed  from  steel  plates.  That  question  is  also  open, 
and  may  come  up  for  decision  on  any  motion  for  judg- 
ment that  may  hereafter  be  made  in  this  case.  It  .is 
not  necessary  to  decide,  or  even  to  discuss  it  now.  It 
further  appeared  that  while  some  of  the  revenue 
stamps  produced  by  the  company  and  delivered  to  the 
officers  of  the  Crown,  were  printed  from  steel  plates, 
others  so  delivered  were  printed  from  stone,  the  stamps 
being  produced  by  a  transfer  from  the  steel  plate  to 
stone.  The  latter  were  without  doubt  produced  in  a 
high  style  of  art,  and  so  far  as  appears  from  the  evi- 
dence answered  the  purpose  for  which  such  stamps 
are  intended  as  well  as  if  they  had  been  printed  from 
steel.  The  reproduction  or  imitation  was  so  good  that 
an  ordinary  man  could  not,  I  think,  without  instruc- 
tion detect  the  difference.  In  fact  it  appeared  that 
even  experts  could  be  deceived ;  and  the  evidence  given 
by  one  of  the  witnesses  to  that  effect  derived  strong 
9 
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1901       corroboration  from  the  fact  that  in  respect  of  one  of 

TflrKiNG  th®  stamps  produced  in  court  there  was  a  direct  con- 

Th«       ^^^^  ^^  opinion  between  the  expert  witnesses  examined 

British     as  to  whether  it  was  printed  from  a  steel  plate  or  from 

Bank  Note  stone.     The  motives  of  the  Government  in  contracting 

Company.  fQj.  stamps  printed    Irom  steel  plates,  or  the  reasons 

that  induced  them   to   stipulate  therefor,  are  not  of 


jadgi— t-  course  material.  Whatever  the  motives  or  reasons 
were  the  Crown  was  entitled  to  get  the  thing  it 
bargained  for,  and  not  something  else.  But  it  may 
not  be  amiss  in  passing  to  say  that  the  reason  why  in 
such  cases  stamps  printed  from  steel  plates  are  desired 
is  that  they  are  thought  in  that  way  to  be  produced 
in  the  highest  style  of  the  art,  and  to  be  less  liable  to 
be  counterfeited. 

It  also  appeared  that  in  certain  cases  the  proper 
officer  of  the  Crown  had  ordered  revenue  stamps, 
knowing  and  intending  that  they  should  be  printed 
from  stone.  All  such  cases,  counsel  for  the  Crown  not 
objecting,  I  Excluded  from  the  scope  of  the  enquiry. 
There  was  also  evidence  to  show  that  in  some  cases, 
and  to  some  extent,  the  company  had  furnished  revenue 
stamps  printed  from  stone,  when  under  the  contract 
in  existence  at  the  time,  it  ought  to  have  furnished 
stamps  printed  from  steel  plates;  and  I  directed  a 
reference,  with  the  consent  of  the  parties,  to  Mr, 
Dawson,  the  King's  Printer  and  to  Mr.  Audette,  the 
Regiptrar  of  the  Court,  to  enquire  and  report  as  to  the 
cases  in  which  under  all  the  contracts  in  question 
the  contract  calls  for  printing  from  steel  plate  and  the 
work  was  done  by  transfer  to  stone ;  and  also  in  respect 
of  damages  arising  therefrom.  Mr.  Dawson  declining 
to  act,  the  order  of  reference  directed  the  enquiry  and 
report  to  be  made  by  Mr.  Audette.  In  the  course  of 
that  enquiry,  which  I  understand  is  nearly  concluded, 
a  question  has  arisen  as  to  what  allowance  should  be 
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made  to  the  defendant  company  for  the  stamps  printed       i^i 
from  stone  that  were,  instead  of  stamps  printed  from  TniTKiHa 
steel,  delivered  to  the  Department  of  Inland  Revenue         ••     » 
and  used  for  the  purpose  of  collecting  the  revenue.    British 
For  the  Crown  it  is  contended  that  only  the  fair  cost  bank^oti 
of  production  should  be  allowed,  it  being,  it  is  argued,   Company. 
against  equity  and  good  conscience  that  the  company 
should  make  a  profit  out  of  its  own  wrong.     The  con-  *«^ 
tention  of  the  latter  is  that  it  should  be  allowed  such 
fair  cost  plus  a  fair  profit.     That  perhaps  is  not  exactly 
the  way  in  which  the  company   puts  its  contention ; 
but  that,  I  think,  we   shall  see  is   what  it  comes  to. 
That  question   and  difference  between  the  parties,  the 

earned  referee  has,  in  accordance  with  the  rule  appli- 
cable to  such  cases  (Rules  of  December  12th,  1899, 
no.  17),  submitted  to  the  court  for  decision. 

Now,  before  approaching  the  question  more  closely, 

t  will,  I  think,  be  convenient  to  refer  briefly  to  three 
matters  that  ought,  in  discussing  it,  to  be  kept  in 
mind.     First,  as  to  the  jurisdiction  of  the  court :    That, 

n  this  case  depends  upon  clause  (rf)  of  the  17th  section 
of  The  Exchequer  Court  Act  (1)  which,  in  substance 
provides  that  the  court  shall  have  and  possess  con- 
current original  jurisdiction  in  all  actions  and  suits  of 
a  civil  nature  at  common  law  or  equity  in  which  the 
Crown  is  plaintiff  or  petitioner.  And  where  in  any 
matter,  not  otherwise  provided  for,  there  is  any  conflict 
between  the  rules  of  equity  and  the  rules  of  common 
law  with  reference  to  the  same  matter  the  rules  of 
equity  prevail  (2). 

Then  it  is  to  be  borne  in  mind  that  the  contract  is 
made  with  the  Crown,  and  that  the  Crown  should  not 
"suffer  by  the  negligence  of  its  officers,  or,"  if  that 

(1)  60-61  Vict.  c.  16.  Practice,  217  ;  and  The  Supreme 

(2)  The  Exchequer  Court  Act,  s,2l^  Court  of  Judicature  Act,  1873  (33 
Rule  1  (May  Ist,  1896,;  AudeUe'a    &  37  Vict,  (U.K.)  c.  66,  s.  25  (11). 
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1901       should  happen,  "  by   their   compacts  or  combination 
ThiTking  with  the  adverse  party"  (1).      The   Queen  v.  Bank  of 
r^^       Nova  Scotia,  (2)   The  Queen  v.  Black  (3),  Black  v.   The 
British     Queen  (4). 
Bank  Note      I*  ^^'1  ^®  observed,  and  that  is  an  important  con- 
CoMPANY.  sideration,   that  revenue  stamps  are  not   articles  of 
BeMoiM     merchandise.     They  are  the  means  or  instruments  used 
j«ds»— t.  jj^  ^jjg  collection  of  the  revenue.     No  one  has  a  right 
to  print  or  produce  them  except  under  a  contract  with 
the  Crown  or  by  its  authority.     In  the  hands  of  one 
who,  without  such  authority  prints  them,  or  has  them 
printed  for  him,  they  are  of  no  value,  and  il  a  con- 
tractor print  revenue  stamps  that  the  Government  is 
not  bound  to  accept  under  some  contract  with  him, 
and  the  Q-overnment  refuses  to  accept  them,  it  is  n  t 
possible  for  him  in  any  way  to  indemnify  himself  for 
the  labour,  materials   and  money  expended  in  their 
production.     In  his  hands  they  are  of  no  more  value 
than  so  much  waste  paper.     Perhaps  not  even  of  that 
value,  for  it  seems  reasonable  that  the  Crown  in  such 
a  case  should  for  the  protection  of  the  revenue  have  a 
right  to  compel  the  contractor  to  destroy  them. 

Coming  now  to  the  issues  to  be  determined,  and  con- 
fining the  enquiry  to  cases  in  which  the  company 
contracted  to  deliver  revenue  stamps  printed  from 
steel  plates,  but  delivered  in  lieu  thereof  stamps 
printed  from  stone,  the  first  question  one  asks  of  him- 
self is  whether  or  not  the  thing  delivered  was  the  thing 
contracted  for,  or  the  thing  contracted  for  with  some 
defect  or  imperfection  warranted  against,  or  whether  it 
was  a  different  thing  ?  And  the  answer  to  these  ques- 
tions, it  seems  to  me,  is  that  it  was  neither  the  thing 
that  was  bargained  for,  nor  that  thing  with  a  defect  or 

(1)  Chitty's  Prerogative  of  the    (2)  11  S.  C.  R.  11. 
Crown,  379.  (3)  6  Ex.  C.  R.  253. 

(4)  29  S.  C.  R.  699. 
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imperfection.     A  stamp  printed  from  a  steel  plate  is  one       i^i 
thing,  and  a  stamp  produced  by  a  transfer  from  the  steel  THrKiuo 
plate  to  a  stone  is  another  and  different  thing.     Both       ,p^^ 
may  be  revenue  stamps,  if  the  Government  sees  fit  to    British 
use  them  for  that  purpose ;  but  they  are  distinct  and  3^^,^  Notb 
different   things.      The    stamps    printed    from    stone   Compact. 
may  be,  and  in  the  cases  in  question  here,  were  repro- 
ductions of  stamps  printed  from  the  steel  plates ;  but  '■* 
they  were  not  the  same   thing,  or  the  same  with  a 
defect  or  fault.     No  one  would,  I  fancy,  with  reference 
to  pictures,  say  that  a  reproduction  of  a  steel  engraving 
was  the  same  as  the  original  engraving  printed  from 
the  steel  plate,  and  there  is  no  difference  in  principle 
when  the  thing  produced  is  a  stamp  and  not  a  picture. 
The  distinction  may  be  further  illustrated  by  reference 
to  a  clause  in  some  of  the  contracts  whereby  the  com- 
pany undertook  to  print  the  stamps  at  Ottawa  or  at 
Montreal.     Now   if  the  contract  were  to  print  from 
steel  plates  at  Ottawa  and  the  company  printed  from 
steel  plates  at  Montreal,  it  would  produce  what  was 
bargained  for,  but  there  would  be  a  breach  of  the  con- 
tract to  print  at  the  place  named.     In  that  case  the  con- 
tract having  been  executed  by  delivery  of  the  stamps, 
the  Crown's  action  would  be  upon  the  breach  of  the 
contract.     But   when   the    company  agrees   to    print 
stamps  from  steel  plates  and  prints  them  from  stone,  it 
does  not  produce  the  thing  bargained  for  but  another 
and  different  thing,  and  the  Crown's  action  in  such  a 
case  is  to  recover  the  money  paid  for  something  it 
never  bargained  for  and  never  received. 

If  I  am  correct  in  this  it  follows  that  the  public 
money  having  been  paid  out  to  the  contractor  for  a 
thing  the  Crown  never  bargained  for,  and  which  was 
never  delivered  to  it,  the  Crown  is  entitled  to  recover 
back  the  money  so  paid,  and,  I  think,  in  the  first  in- 
stance, the  full  price  paid  for  such  reproductions  deliv- 
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1901       ered   as  revenue  stamps  printed  from   steel   plates. 
THiTKnio  Jones  v.  Ri/de  (1) ;  Chapel  v.  Hickes  (2) ;  Younff  y.  Cole 

The  ^^) '  Westropp  T.  Solomon  (4) ;  Gormertz  v.  Bartlett  (5) ; 
British  Gurney  v.  Wormsley  (6) ;  Nichol  v.  Goe/t.<  (Y) ;  Joslin 
Bank  Noti  "^^  Kin^^sford  (8) ;  and  Kennedy  v.  TAe  Panama  SfC.  Mail 
Coy,  (9).  The  allowance  to  be  made  to  the  defendant 
company  for  such  reproductions  is  another  matter. 
But  before  discussing  that  it  may  perhaps  be  well  to 
consider  the  position  in  which  the  company  would 
have  been  if  the  fact  that  the  revenue  stamps  in  ques- 
tion were  reproductions  had  been  discovered  before 
the  Crown  had  accepted  them,  or  before  it  had  paid  for 
them.  In  the  first  case  the  Crown  could  without 
doubt  have  refused  to  accept  them,  and  the  company 
could  have  recovered  nothing  for  them.  Neither  would 
the  stamps  have  been  of  any  value  to  them,  for  they  could 
not  have  disposed  of  them  to  any  one  or  in  any  way. 
The  loss  would  have  been  complete.  In  the  same  way 
the  Crown  could  have  thrown  back  on  the  company's 
hands  any  unused  reproductions  in  its  possession 
when  the  discovery  that  they  were  reproductions  was 
made,  and  if  the  price  had  been  paid  it  could  have 
been  recovered  in  an  action  by  the  Crown,  and  if  not 
paid  the  defendant  could  not  in  an  action  against  the 
Crown  have  recovered  the  price  agreed  upon.  But  if 
the  stamps  had  been  accepted  and  used  but  not  paid 
for,  what  then  ?  Could  the  contractor  have  recovered 
the  price  ?  It  is  clear  that  he  could  not  have  recovered 
in  an  action  on  the  contract,  for  he  had  not  delivered 
the  thing  bargained  for.  and  it  is  not  clear  that  he 
could  have  recovered  against  the  Crown  on  an  implied 
contract  to  pay  a  fair  price  for  the  stamps.     The  case 

(I)  5  Taunt.  487.  (5)  2  El.  &  B.  849. 

( •)  2  Cr.  &  Mees.  214.  (6)  4  EI.  &  B.  133. 

(.3)  3  Bing.  N.  C.  724.  (7)  10  Ex.  191. 

(4)  8  C.  B.  at  p.  371.  (h)  13  C.  B.   N.  S.  447. 

(9)  L.  R.  2  Q.  B.  ^SO. 
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differs  in  that  respect  from  one  between  subject  and       *00l 

subject.     It  has  been  held  in  this  x;ourt  that  a  promise  THiTKiiffG 

may  be  implied  as  well  against  the  Crown  as  against       .j,^^ 

the  subject  to  pay  the   fair  value  of  work  done  or    British 

America  V 
materials  supplied,  or  service  rendered.     Wood  v.  The  bamk  Notb 

Queen  (1) ;    Hall  v.  The   Queen  (2) ;    Henderson  v.  The   ^oii^i. 

Queen  (3) ;     The  Queen  v.  Henderson  (4).      But  that    "^g;^"* 

had  reference  to  work  done  or  materials  supplied,  or 

service  rendered  honestly  and  fairly  in  the  ordinary 

course  of  business.     And  I  am  not  at  present  prepared 

to  hold,  though  that  question  need  not  be  decided  now, 

that  if  one  contracts  to  furnish  a  specified  thing  to  the 

Crown,  and  delivers  a  reproduction  or  imitation  of  it, 

and  thereby  deceives  the  officer  of  the  Crown  whose 

duty  it  is  to  receive  it,  he  can  recover  against  the 

Crown   on  a  quantum  meruit  the  fair  value  of  such 

reproduction  or  imitation. 

We  come  then  to  another  point.    A  great  many  cases 

and  authorities  have  been  cited  and  discussed  on  the 

argument ;  and  here  I  may  say  that  although  I  do  not 

refer  to  them,  I  have  been  at  the  pains  to  examine 

them  all.     A  large  number  of  the  cases  discussed  have 

to  do  with  the  rescission  of  contracts,  and  the  putting 

of  the  parties  in  the  position  they  were  in  before  the 

contract  was  made.     But   this  is  not  a  case  of  the 

rescission  of  a  contract ;  and  though  the  principles  to 

be   derived   from  such  cases   are  of   great   value  as 

furnishing  analogies,  they  are  not  directly  in  point. 

But  even  in  cases  relating  to  the  rescission  of  contracts, 

it  has  been  held  that  the  obligation  to  return  the  article 

received  is  limited  to  cases  in  which  it  is  of  some  value 

to  the  opposite  party  ;  and  that  where  it  is  of  no  value 

to  the  vendor  it  is  not  necessary  to  return  it.     What 

object  could   there   be  in  returning  to  a  contractor 

(1)  7  S.  C.  R.  631.  (3)  6  Ex.  C.  R.  39. 

(•2)  3  Ex  C.  R.  373.  (4)  28  S.  C.  R.  425. 


Digitized  by  VjOOQ IC 


136  EXCHEQUER  COURT  REPORTS.        [VOL.  VIL 

1901       stamps  that  were  of  no  value  to  him,  and  which  ought 

TnrKiKG  at  once  to  be  destroyed  ?     Any  equity  that  might  be 

*'•         thought  to  exist  in  favour  of  the  company  would  arise 

British    because,  the  stamps  having  been  used,  the  Crown  has 

B\NK  Note  ^^^  ^  benefit  therefrom  ;  but  as  the  use  of  them  by  the 

Company.  Crown  was  the  natural  consequence  of  the  company's 

B^iwon*     deci'ption,  it  would  even  in  that  view  of  the  case  be 

Judgment,  necessary  to  consider  whether  a  court  of  equity  would 

interfere  to  save  the  company  from  the  results  of  its 

wrongful  act. 

In  the  view  I  take  of  this  case  the  defendant  com- 
pany's claim  to  an  allowance  depends  in  law  upon  its 
right  to  recover  from  the  Crown  the  value  of  the 
stamps  printed  from  stone,  and  delivered  to  the  Crown's 
officer,  and  accepted  by  him,  and  used  in  collecting  the 
revenue.  I  have  already  mentioned  that  question,  and 
have  said  that  I  need  not  now  decide  it.  The  reason  for 
that  is  that  I  think  there  is  another  and  a  fatal  objec- 
tion to  its  right  to  recover.  It  is  well  settled  that  a 
substantive  cause  of  action  cannot  be  pleaded  as  a 
counter-claim  to  an  information  by  the  Crown,  and 
that  a  subject  cannot  plead  a  set-otf  in  an  action  by 
the  Crown.  The  Queen  v.  Whitehead  (1) ;  The  Queen 
V.  The  Montreal  Woolle-i  31  ills  Co.  (2) ;  Chittys  Prero- 
gatives of  the  CrowTf  (3).  If  the  gist  of  the  present 
action  were  to  recover  damages  for  the  breach  of  a 
warranty  to  print  from  steel  plates  the  stamps  in 
question — a  matter  to  which  I  shall  have  occasion  to 
refer  again — then  of  course  both  the  question  of  the 
money  paid  under  the  contract,  and  the  yalue  of  the 
stamps  delivered  under  it,  would  arise  under  the  con- 
tract and  come  in  question  here,  and  the  court  would 
have  to  decide  what  amount  should  be  allowed  for 
the  stamps  accepted  and  used,  against  the  money  paid 

(1)  1  Ex.  C.  R.  135.  (2)  4  Ex.C.  R.  348. 

(3)  P.  366 
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for  them.     But  in  the  view  which,  on  consideration,  I       i^oi 
take  of  the  case,  the  stamps  printed  from  stone  in  the  ThiTkino 
cases  to  which  the  reference  is   limited,   were    not       r^^^ 
delivered   under  the  contract,  but  outside  of  it  and    Britmh 
against  its  terms.     As  I  have  already  stated  they  were  -q^^  notb 
not  the  thing  bargained  for ;  not  even  that  thing  with   Cqmpaky. 
some  defect  warranted  against,  or  lacking  some  quality    "^JJ"* 
stipulated  for.     So  it  seems  to  me  that  in  law  the  *■*««»*• 
defendant's  right  to  an  allowance  depends  upon  its 
right  to  set  off  against  the  price  of  the  stamps  the 
value  thereof,  ascertained,  as  they  have  no  commercial 
value,  by  reference  to  the  cost  of  production.     And  no 
such  right  of  set-off  exists.     It  is  a  claim  for  which,  if 
the  Crown  stood  on  its  strict  right,  the  company  would 
have  to  bring  its  action  against  the  Crown  after  having 
obtained  a  fiat  for  a  petition  of  right,  or  a  reference 
from  the  Head  of  the  proper  department. 

On  the  hearing  I  expressed  the  view  that  the  Govern- 
ment having  taken  the  stamps  printed  from  stone  and 
used  them,  the  company  ought  to  be  allowed  for  them 
what  they  were  worth,  but  that  it  ought  not  to  be 
allowed  to  retain  the  money  paid  for  them  in  the 
belief  that  they  were  printed  from  steel  plates.  Taking 
the  word  "  worth  "  to  mean  the  fair  cost  of  production, 
counsel  for  the  Crown  concur  in  that  expression  of 
opinion ;  and  the  Crown  is  willing  and  agrees  that  in 
the  exercise  of  an  equitable  jurisdiction  the  court 
should  ascertain  and  allow,  in  reduction  of  the  amount 
that  otherwise  it  would  be  entitled  to  recover,  such 
fair  cost  ol  production  without  any  profit  to  the 
company.  So  to  that  extent  it  is  not  necessary  to 
determine  whether  the  opinion  expressed  was  well 
founded  or  not.  If  it  were  necessary  to  determine 
that  question  I  should  not,  I  fear,  after  having  an 
opportunity  for  further  considering  the  question,  be 
able  to  maintain  the  opinion  as  applied  to  the  present 
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1901       case.     But   on   the   other  hand,   it   is  clear  that  the 
ThiTking  stamps  in  question  served  the  purpose  for  which  those 

The  contracted  for  were  intended.  No  special  damages 
British  have  been  proved,  and  it  is  hardly  suggested  that  any 
Bank  Noti  could  have  occurred.  The  Crown,  and  through  it. 
Company,  the  public,  have  had  the  benefit  of  the  company's 
money,  labour  and  materials  in  the  production  of  the 
stamps,  and  no  one  can,  I  am  sure,  with  reason  be  dis- 
satisfied if  the  company  is  allowed  the  fair  cost  of  pro- 
ducing such  stamps.  Not  that  the  stamps  so  pro- 
duced without  authority  were  of  value  in  themselves^ 
or  of  value  to  the  company,  but  because  they  have 
been  of  use  to  the  Crown  and  public.  But  if  an 
allowance  is  made  to  the  company,  not  because  it  is 
in  this  proceeding  entitled  to  it  as  a  matter  of  law, 
but  because  the  Crown  consents,  then  the  rule  that 
the  Crown  proposes  for  ascertaining  such  allowance 
must  of  course  be  followed.  If  the  company  objects 
to  that  rule,  then  either  the  judgment  should  be 
entered  for  the  full  amount  paid  for  the  stamps  in 
question,  leaving  the  company  to  assert  its  rights  in  a 
cross-action  against  the  Crown,  or  its  right,  if  it  have 
one,  to  sue  for  the  difference  between  such  allowance 
and  a  fair  price  for  such  stamps,  should  be  expressly 
reserved. 

In  an  ordinary  action  between  subject  and  subject 
for  a  breach  of  warranty  I  should  not  have  any 
difficulty  in  accepting  the  rule  for  the  measure  of 
damages  proposed  for  my  guidance  by  Mr.  Hogg  and 
Mr.  Casgrain,  namely,  the  difference  between  the 
value  of  the  thing  received  and  the  value  of  such  an 
article  if  it  had  been  as  represented  to  be.  But  here 
the  stamps  in  themselves,  as  has  been  said,  have  no 
value.  In  the  hands  of  the  contractor,  without  the 
authority  of  the  Crown  to  print  them,  they  are  worth- 
less.    If  the  Crown  -^  ould  buy  them  they  would  of 
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course  be  worth  what  it  would  be  willing  to  pay  for  i^oi 
them.  But  the  Crowu  was  not  in  this  case  bound  to  Thb  Kikq 
take  them  under  the  contract,  and  it  need  not  buy  ip*'^ 
them  unless  it  chose  to  do  so.  It  did  not  in  fact  buy  British 
them,  for  it  is  clear  from  the  evidence  of  Mr.  Miall,  the  bank  Noti 
Deputy  Minister  of  the  Department  of  Inland  Revenue,  Company. 
that  he  thought  the  stamps  were  delivered  under  the 
contract  and  that  they  were  printed  from  steel  plates. 
In  another  sense  one  might  say  that  the  stamps  were 
worth  what  it  cost  to  produce  them,  adding  a  fair 
profit  thereon  to  the  person  who  engraved  and  printed 
them.  But  then  in  such  a  case  the  person  who  pro- 
duced them  ought  to  have  a  right  to  do  so,  and  that  is 
something  which  without  the  authority  of  the  Crown 
no  one  has  a  right  to  do.  Revenue  stamps  are  not 
things  which  anyone  may  print  and  sell.  Another 
view  of  the  measure  of  damages  that  suggests  itself  is 
what  the  company  gained  by  delivering  stamps  printed 
from  stone  for  stamps  that  ought  to  have  been  printed 
from  steel.  It  is  easy  to  see  that  it  gained  the  differ- 
ence in  the  cost  in  producing  them  in  the  one  way  and 
in  the  other ;  and  a  case  might  be  suggested  in  which 
such  a  rule  would  do  justice.  In  the  present  case  it 
would  have  the  merit  of  preventing  the  defendant 
company  from  making  any  gain  by  the  substitution  of 
one  kind  of  stamps  for  the  other,  and  on  the  other  hand 
it  would  leave  it  with  such  gain  or  loss  as  it  would 
otherwise  have  made  out  of  the  contract  if  that  had 
been  adhered  to  But  the  defendant's  gain  is  not 
always,  perhaps  not  usually,  the  same  as  the  plaintiff's 
loss,  and,  in  general,  damages  must  be  assessed  with 
reference  to  the  latter's  loss,  and  not  to  the  former's 
gain. 

The  enquiry  and  the  question  submitted  by  the 
referee  is,  as  has  been  observed,  limited  to  cases  in 
which  stamps  printed  from  stone  were  delivered  under 
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1901       contracts  by  which  stamps  printed  from  steel  plates 
ThiTking  were  stipulated  for.     I  have  no  reason  to  suppose  that 
J^^       these  contracts  at  the  prices  fixed  were  onerous  and 
British    that  the  company  in  what  was  done  desired  to  escape 
Bank  Note  fro^i  them.     The  reason  suggested  by  the  President  of 
OoMPAyY.  the  company  is,  if  I  understand  him,  that  the  stamps 
»^jj«»     were  printed  from  stone  to  expedite  the  work  when 
jm^sm— u   ^Yie  demand  was  pressing.     But  that  reason  does  not 
appear  to  me  to  be  an  adequate  reason.     I  cannot  con- 
ceive of  anyone  in  his  senses  doing  what  was  done 
here  and  taking  the  risks  that  were  taken,  except  for 
some  object  that  moved  him  strongly.     I  think  it  more 
probable  that  what  the  company  did  was  done  to  make 
larger  gains  than  would  otherwise  have  been  possible. 
But  one  sees  how  in  a  case  of  this  kind  if  the  law 
would  permit  a  contractor  failing  to  collect  or  retain 
the  contract  price,  to  recover  on  the  quantum  meruit,  a 
fair  price  including  a  fair  p>rofit,  he  could  by  the  very 
excellence  of  the    imitation   or    reproduction    secure 
acceptance  by  the  Crown's  officer,  and  in  that  way 
turn  an  onerous  contract  into  a  beneficial  one  greatly 
to  his  advantage.     And  it  makes  no  difference  whether 
the  substitution  of  one  class   of  stamps  tor  the  other 
should  be  made  to  escape  a  loss  or  to  make  a  greater 
gain.     But  it  is  clear,  I  think,  that  the  Crown  would 
not   be  bound  bv  the  acceptance  of  its   officer,   and 
whether  in  accepting  them  he  knew  or  did  not  know 
how  they  were  produced  would  be  immaterial.     In 
neither  case  could  any  request  or  authority  for  the  pro- 
duction and  delivery  of  the  stamps  be  implied  against 
the  Crown. 

And  even  if  the  information  in  this  case  were 
thought,  in  substance,  to  be  an  action  on  a  warranty 
to  print  the  stamps  from  steel  plates,  no  court  would, 
I  think,  make  any  greater  allowance  to  the  coir?pany 
than  that  which  the  Crown  offers  to  submit  to,  unless 
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it  were  bound  to  do  so  by  some  rule  of  law  from  which       l^Ol 
there  was  no  way  of  escape.     The  ground  urged  in  Thb^Kiho 
this  case  for  adopting  by  reason  of  the  conduct  of  the       ^he 
company  a  rule  differing  from  the  ordinary  rule  in  such    British 
cases,  is  variously  stated.     It  is  said  that  it  is  against  Bank  Notb 
equity  that  a  wrong-doer  should  profit  by  his  own   ^o^*^^- 
wrong ;  that  a  court  of  equity  will  never  assist  him  in 
effectuating  his  wrongful  purpose ;  that  it  will  not  '** 
interfere  to  save  him  from  the  just  consequences  of  his 
own  misconduct,  and  that  the  rules  of  equity  should 
prevail.     But  these  are  considerations  that  affect  prob- 
ably the  company's  right  to  retain  or  recover  any- 
thing,  and  not  its   right  to  retain  or  recover  a  fair 
price  including  a  fair  profit  if  otherwise  it  were  entitled 
to  be  compensated  for  the  stamps  in  controversy.     But 
the  question  is  one  that  need  not  be  now  decided. 
The  rule  proposed  by  counsel  for  the  Crown  does  jus- 
tice, I  think,  in  the  present  case,  and  I  am  satisfied 
with  it,  not  because  I  am  convinced  that  it  could  be 
accepted  as  a  good  general  rule  in  cases  in  which  the 
defendant  was  entitled  to  recover,  or  set  up  in  reduc- 
tion of  the  amount  for  which  otherwise  there  would 
be  judgment,  the  value  of  the  thing  delivered,  but  be- 
cause I  am  of  opinion  that  in  this  proceeding  the  com- 
pany defendant  is  not  in  a  position  to  insist  upon  any 
allowance  or  set-off,  and  that  it  must  accept  that  which 
the  Crown  offers  or  none. 

The  direction  to  the  learned  referee  will  be  that  he 
ascertain  and  report,  as  directed,  the  cases  in  which 
under  the  several  contracts  mentioned  in  the  informa- 
tion filed  herein,  printing  from  steel  plates  was  called 
for  and  in  which  the  work  supplied  by  the  defendant 
company  was  done  by  transfer  to  stone;  also  the 
amounts  paid  by  the  Crown  under  the  contracts  to  the 
company  in  respect  of  such  work ;  and  also  the  fair  cost 
of  production  of  such  w'ork.     I  use  the  word  **  work  " 
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1901       as  it  was  used  in  the  order  of  reference ;  but  I  under- 

THrKiNG  stand  that  there  is  no  question  except  as  to  certain 

J^        revenue  stamps  printed  from  stone  that  ought  under 

Bbitish    the  said  contracts   to  have  been   printed  from   steel 
American      ^    . 
Bank  Note  Plates. 

Company.  Perhaps  I  should  add  that  the  fair  cost  of  production 
»^jj»«  is  not  necessarily  the  cost  to  the  defendant  company 
or  to  any  particular  person ;  but  the  fair  cost  to  a  com- 
petent person  with  the  necessary  capital,  skill,  means 
and  appliances  for  producing  such  stamps.  The  cost 
to  the  defendant  company  would  of  course  be  evidence, 
and  in  this  case  possibly  satisfactory,  though  not  con- 
clusive evidence,  of  the  fair  cost  of  production. 

As  the  cortracis  are  not  all  in  the  same  terms,  and, 
as  already  mentioned,  the  questions  arising  upon  such 
differences  are  still  open,  and  may  come  up  for  deter- 
mination on  the  motion  for  judgment,  it  would  be 
well,  I  think,  for  the  learned  referee  to  distinguish 
between  the  cases  arising  under  the  different  contracts. 
As  some  time  may  elapse  before  this  case  comes  on 
for  judgment  on  motion  therefor,  the  right  of  either 
party  to  appeal  from  any  direction  or  decision  now 
given,  as  well  as  from  the  order  of  reference  made  at 
the  hearing,  will  be  extended  to  the  expiry  of  thirty 
days  from  the  day  on  which  final  judgment  may  be 
pronounced. 

Judgment  accordingly. 

Solicitors  for  plaintiff:  Chrysler  8f  Bethune. 

Solicitors  for  defendant :  O'Connor,  Hogi^  4*  Magte. 
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ADMIRALTY  DISTRICT  OF  BRITISH  COLUMBIA. 

J.  J.  SMITH  AND  OTHEBS,  owners  )  1901 

OP  THE  American  Barque  ABBEY}  Plaintiffs;        ^-^ 
PALMER )  Ap]^i9. 

AGAINST 

THE  SHIP  "  EMPRESS  OF  JAPAN:' 

MariUfM  law — GoUiiion—Ovirtakm  vend. 

A  coUision  occurred  between  a  sailing  vessel  and  a  steamship  in  the 
open  sea  at  night.  At  the  time  of  the  coUirion  the  sailing  vessel 
was  close-hauled  on  the  starboard  tack  and  was  proceeding  within 
six  to  seven  points  of  the  wind,  the  direction  of  the  wind  being 
north-east  true.  The  course  of  the  steamship  when  the  ships 
first  sighted  each  other  was  north  72  degrees  west  true,  and  her 
speed  about  14  knots.  The  weather  was  comparatively  dear 
with  the  moon  nearly  full,  but  obscured  by  passing  douds.  The 
sailing  vessel  was  showing  her  regulation  side  lights^  but  no  stern 
light. 

Hdd,  following  Inehman$  SUomthiif  Oompany  v.  The  Atkid  (6  Ex. 
C.  R.  178,  218),  that  the  steamship  was  an  overtaking  ship  within 
the  meaning  of  Art.  24  of  the  Rules  for  Preventing  Collisions  at 
Sea,  and  as  such  was  obliged  to  keep  dear  of  the  overtaken 
vessel.     The  Main  (11  P.  D.  130}  distinguished. 

This  was  an  action  arising  out  of  a  collision  on  the 
high  seas. 

The  case  was  heard  before  Mr.  Justice  Martin, 
Deputy  Local  Judge  for  the  British  Columbia  Admi- 
ralty District,  on  the  11th,  12th,  18th  and  16th  days 
of  April,  1901 ;  Lieut.  M.  L.  Hulton,  S.N.,  and  Lieut. 
J.  D.  D.  Stewart,  B.N.,  sitting  as  Nautical  Assessors. 

The  facts  of  the  case  are  stated  in  the  reasons  for 

judgment 
10 
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iflOi  W.  J.   Taylor,  E.G.  for  the  plaintiffs.     He  cited 

SwTH     Stoomvaart  Maalsehappy  Nederland  v.  P.  dk  O.  Naviga- 
Thb'ship  '*"'*  ^'"^  ^^) '  ^**  Barque  Bougainville  (2). 
o?j!^.       ^-  ^-  -H^^wcA^**.  -S--^-  -S-  -P-  ^«»»«.  JT.C.  and  A.  P. 

Luxton  for  the  ship,  contended  that  any  breach  of  any 

4»r  comwei.  of  the  regulations  puts  a  ship  in  fault,  and  it  is  abso- 
lutely immaterial  how  much  in  fault  the  other  ship 
is  ;  it  is  also  absolutely  immaterial  whether  that  breach 
of  the  regulations  contributed  to  the  collision  or  not. 
They  cited  The  Khedive  (8) ;.  Tuffx.  Warman  (4) ;  The 
Fenham  (5) ;  The  Main  (6). 

The  Hibernia  (1) ;  Fanny  M.  CarveU  (8).  There 
was  contributory  negligence,  see  The  Tasmania  (9). 

That  the  ship  was  an  overtaking  one,  see  The  Main 

(10) ;  The  Seaton  (11);  The  Imbro  (12);  The  Gannet  (13). 

As  to  a  party  being  bound  by  preliminary  acts,  see 

The  Inflexible  (14) ;  The  Vorligern  (15);  The  Godiva  (16). 

As  to  infringment  of  a  regulation,  see  The  Arratoon 

Apcar  (11) ;  Sam  Pareil  (18). 

W.  J.  Taylor  E.G.,  in  reply:  Where  there  is  a  differ* 
ence  between  local  and  international  rules  in  case  of 
a  foreign  ship,  the  rule  of  the  international  law  will 
prevail  in  favour  of  the  foreign  ship  in  local  forum. 
The  Eclipse  and  Saxonia  (19) ;  The  Englishman  (20). 

Mabtin,  D.  L.  J.  now  (April  19th,  1901),  delivered 
judgment. 

(1)  6  App.  Ca.  876.  (10)  11  P.  D.  132. 

(2)  L.  R.  5  P.  C.  316  (11)  9  P.  D.  1. 

(3)  5  App.  Ca.  876.  (12)  14  P.  D.  73. 

(4)  2  C.  B.  N.  S.  740  ;  5  C.  B.     (13)  [1900]  A.  C.  at  p.  238, 
N.  S.  573.  (14)  Swab.  200. 

(5)  L.  R.  3  P.  C.  212.  (15)  Swab.  518. 

(6)  11  P.  D.  132.  (16)   11  P.  D.  20. 

(7)  2  Asp.  454.  (17)  16  Ap.  Ca.  at  p.  41. 

(8)  L.  R.  4  A.  &  E.  417.  (18)  16  T.  L.  R.  390. 

<9)  14  P.  D.  53.  (19)  31  L.  J.  Ad.  N.  S.  201. 

(20)  3  P.  I).  18. 
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From  the  evidence  I  find  the  following  to  be  the       i^Ol 
material  facts  of  this  case.  Shith 

A  few  minutes  after  three  o'clock  on  the  morning  of  thb'ship 
the  6th  of  November,  1900,  a  collision  occurred,  some  Emprms 
ten  miles  from  Cape  Beale,  between  the  barque  Abbey 
Palmer  and  the  steamship  Empress  of  Japan.  At  that 
time  the  barque's  course  was  close-hauled  on  the  star- 
board tack  sailing  within  six  to  seven  points  of  the 
wind,  and  the  direction  of  the  wind  was  east  north- 
east true.  The  course  of  the  steamship  when  the 
«hips  first  sighted  each  other  was  north  72^  west  true, 
and  her  speed  about  fourteen  knots.  The  weather 
was  comparatively  clear,  moon  nearly  full,  but 
obscured  by  passing  clouds.  It  is  admitted  that  the 
barque  was  showing  her  side  lights  according  to  the 
regulations.  But  it  is  contended  that  she  was  an 
overtaken  vessel,  and  consequently  should  have  shown 
from  her  stem  a  white  or  flare-up  light,  as  required  by 
Article  10  ;  and  on  the  assumption  that  it  was  the  duty 
of  the  barque  to  show  a  stem  light  (which  admittedly 
«he  did  not),  it  was  strongly  urged  that  the  barque, 
by  reason  of  that  breach  of  the  regulations,  could  not 
in  any  event  recover.     The  Khedive  (1) ;  The  Main  (2). 

The  question  as  to  what  an  overtaken  ship  is  recently 
oame  before  this  court  in  the  case  of  The  Inchmaree 
Steamship  Co.  v.  The  Astrid  (8) ;  and  the  definition  of 
Lord  Esher  in  the  Franconia  (4)  approved  of,  which 
definition  has  been  adopted  in  terms  in  Article  24  : 

"  Art.  24.  Notwithstanding  anything  contained  in 
**  these  rules,  every  vessel  overtaking  any  other,  shall 
*'  keep  out  of  the  way  of  the  overtaken  vessel. 

'^  Every  vessel  coming  up  with  another  vessel  from 
''^  any  direction  more  than  two  points  abaft  her  beam, 

(1)  5  App.  Gas.  876.  (3)  6  Ex.  C.   R.  178 ;  and  in 

<2)  11  P.  D.  132.  appeal,  6  Ex.  218. 

(4)  2  P.  D.  8. 
loH 
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1W)1  *«  i,  e.  in  such  a  position,  in  reference  to  the  vessel 
''  which  she  is  overtaking,  that  at  night  she  would  be 
''  unable  to  see  either  of  that  vessel's  side-lights,  shall 
'*  be  deemed  to  be  an  overtaking  vessel,  and  no  subse- 
^'  quent  alteration  of  the  bearing  between  the  t\;v^o 
^*  vessels  shall  make  the  overtaking  vessel  a  crossing 
'^  vessel  within  the  meaning  of  these  rules,  or  relieve 
."  her  of  the  duty  of  keeping  clear  of  the  overtaken 
**  vessel  until  she  is  finally  past  and  clear." 

**  As  by  day  the  overtaking  vessel  cannot  always 
"  know  with  certainty  whether  she  is  forward  of  or 
''  abaft  this  direction  from  the  other  vessel,  she  should, 
"  if  in  doubt,  assume  that  she  is  an  overtaking  vessel 
*'  and  keep  out  of  the  way." 

Under  this  rule  I  must  be  satisfied  that  the  Empress  of 
Japan  was  in  such  a  position  in  reference  to  the  barque 
that  the  former  was  unable  to  see  either  of  the  side  lights 
of  the  latter.  The  barque  kept  her  course,  as  was  her 
duty  (Brine  v.  The  Tiber  (1) ;  and  so  far  from  being 
satisfied  that  the  steamer  could  not  have  seen  either  of 
the  barque's  side  lights,  I  am  convinced  that  the  green 
light  of  the  barque  should  have  been  visible  to  the 
Empress  of  Japan. 

My  attention  has  been  called  to  what  Lord  Esher 
says  in  The  Main  (2) :  "  We  must  lay  down  that  where 
**  the  leading  ship  has  the  opportunity  of  seeing  where 
''  the  other  ship  is,  and  ought  to  see  that  the  hinder- 
"  most  vessel  is  going  faster  than  she  is,  and  is 
"  approaching  from  any  direction  in  such  a  position 
''  that  she  (the  hindermost  ship)  cannot  see  her  lights, 
''  the  obligation  arises  to  show  a  stem  light."  All  I 
can  say  is  that  the  facts  herein  do  not  bring  this  case 
within  that  language,  despite  the  ingenious  and  able 
argument  of  the  defenda^it's  counsel.  I  may  add,  as  a 
matter  of  precaution,  in  case  it  might  be  considered 

(1)  6  Ex.  C.  B.  at  p.  410  ;  Article  21.     (2)  11  P.  D.  p.  132. 
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that  the  question  of  overtaken  ship  or  not  is  one  on       i^i 
which  the  views  of  the  assessors  should  be  stated,  that      Smith 
they  are  of  the  same  opinion  as  myself.  Thb^'ship 

I  am  advised  by  the  assessors  that  as  a  question  of   Ehpbus 

good  seamanship  there  was  no .  manoeuvre  which  the       

barque  should  or  could  have  executed  to  avoid  the 
collision. 

Under  such  circumstances  it  was  the  duty  of  the 
steamer  to  conform  to  the  following  articles : 

"  Art.  20.  When  a  steam  vessel  and  a  sailing  vessel 
"  are  proceeding  in  such  directions  as  to  involve  risk 
'*  of  collision,  the  steam  vessel  shall  keep  out  of  the 
"  way  of  the  sailing  vessel." 

"  Art.  22.  Every  vessel  which  is  directed  by  these 
"  rules  to  keep  out  of  the  way  of  another  vessel  shall, 
'*  if  the  circumstances  of  the  case  admit,  avoid  crossing 
"  ahead  of  the  other." 

"  Art.  23.  Every  steam  vessel  which  is  directed  by 
"these  rules  to  keep  out  of  the  way  of  another  vessel 
"  shall,  on  approaching  her,  if  necessary,  slacken  her 
**  speed  or  stop  or  reverse  " 

But  instead  of  so  doing,  a  grave  error  in  judgment 
was  made  by  those  in  command  of  the  steamer,  and  I 
am  advised  by  the  assessors  that  it  was  a  wrong 
mancBUvre  on  the  part  of  the  second  officer  to  port  his 
helm  and  seek  to  cross  ahead  of  the  barque ;  and  assum- 
ing that  ho  saw  no  lights  he  should  have  eased  his 
speed  to  ascertain  the  nature  of  the  object  seen,  and 
after  having  sighted  the  green  light  he  ought  then  to 
have  starboarded  his  helm,  and  if  necessary  reversed 
the  port  screw,  and  so  passed  under  the  barque's 
stem. 

Further,  assuming  that  the  captain  had  only  a 
minute  in  which  to  act  after  he  came  on  the  bridge, 
the  risk  of  collision  might  even  then  have  been  very 
considerably    diminished,    if   not    avoided,    had    he 
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1901       reversed  both  engines  instead  of  the  starboard  one 
£iira     only. 
Thb^Ship       ^  ^*y  ®^y  *^*^*  *^®  advice  of  the  assessors  above 
Emprsss    given  coincide  with  my  own  opinion  of  the  matter. 

Much  was  said,  naturally,  as  to  the  look-out  kept  on 
the  Empress  of  Japan,  and  it  is  impossible,  in  my 
opinion,  to  come  to  any  other  conclusion  than  that 
it  was  very  far  from  being  of  that  vigilant  character 
one  would  expect  to  find  on  such  a  vessel.  The 
evidence  of  Daly  has  been  specially  attacked,  but  at 
least  the  defendants  cannot  quarrel  with  his  statement 
on  his  examination  de  bene  esse  at  the  time  when  he 
was  their  own  witness,  and  his  evidence  then  was 
that  he  sighted  and  reported  the  barque  when  she  was 
about  three  and  a  quarter  miles  off. 

I  feel  bound  to  say  that  so  far  as  the  captain  and 
second  and  fourth  officers  of  the  Empress  of  Japan  are 
concerned,  their  lack  of  exact  knowledge  in  regard  to 
the  handling  of  their  ship  came  as  a  surprise  to  the 
court,  nor  did  their  evidence  as  a  whole  in  other 
respects  impress  us  favourably,  particularly  that  of  the 
captain  and  second  officer  Davidson.  The  impression 
left  on  my  mind  is  that  something  which  would  throw 
more  light  on  this  accident  has  not  been  forthcoming. 

No  useful  object  would  be  accomplished  by  here 
analysing  the  various  more  or  less  conflicting  state- 
ments of  number  of  witnesses,  and  I  shall  content 
myself  with  saying  that  I  find  no  difficulty  in  accept- 
ing the  barque's  account  of  the  cause  of  the  collision 
as  being  straightforward  and  consistent,  regarding 
that  of  the  steamer  as  lacking  those  elements  which 
carry  conviction. 

Taking  the  evidence  as  a  whole  I  find  that  the 
barque  was  in  no  way  to  blame,  and  I  attribute  the 
cause  of  the  accident  to  the  lack  of  a  proper  look- 
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out  on  the  Empress  of  Japan^  and  to  her  executing  the       i^l 
"WTong  mancBUvre  above  mentioned.  Smith 

It  follows  that  judgment  should  be  entered  up  in  rpaa'sHip 
fktvour  of  the  plaintiffs  with  costs,  and  the  counter-  Ehpbbss 
claim  dismissed  with  costs.  There  will  be  a  reference 
to  the  registrar,  assisted  by  merchants,  to  assess 
damages. 

Judgment  accordingly. 
'    Solicitors  for  plaintiffs :  Eberts  4*  Taylor. 

Solicitors  for  ship :  Drake,  Jackson  and  Helmcken. 
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1901  IN  THE  MATTER  OF  THE  PETITION  OF  BIGHT  OF 

J^8.    THE   HAMBURG-    AMERICAN)    a™«,,,,^. 
—  PACKET  COMPANY  et  al 1   huppmants  , 

AND 

HIS  MAJESTY  THE  KINQ Respondbnt. 

Aeoidmt  on  a  fuUie  tocrh — Non-repa/ir — Money  9oi$d  by  ParUamaU — 
Diacntiion  of  MinuUr---^un$diction  of  cawrt — Imfrovemmt  of  navi- 
gaUon. 

There  ia  no  law  in  Canada  ander  which  the  Crown  is  liable  in  damages 
for  the  mere  non-repair  of  a  public  work,  or  for  failure  to  use 
in  its  repair  money  voted  by  Parliament  for  the  purposes  of  such 
public  work. 

2.  In  such  case  whether  the  repair  should  be  made  or  the  money 
expended  is  within  the  discretion  of  the  Gk>yemor  in  Council  or 
of  the  Minister  of  the  Crown  under  whose  charge  the  work  is ; 
and  for  the  exercise  of  that  discretion  he  and  they  are  responsible 
to  Parliament  alone,  and  such  discretion  cannot  be  reviewed  by 
the  courts. 

Semble : — Although  the  channel  of  a  river  may  be  considered  a  public 
work  under  the  management,  charge  and  direction  of  the  Minister 
of  Public  Works  during  the  time  that  he  is  engaged  in  improving 
the  navigation  of  such  channel  under  the  authority  of  section  7 
of  The  Fvblic  Works  Act  (EL  S.  C.  a  36),  it  does  not  follow  that 
once  the  Minister  has  expended  public  money  for  such  purpose 
the  Crown  is  for  all  time  bound  to  keep  such  channel  clear  and 
safe  for  navigation,  or  that  for  any  failure  to  do  so  it  must  answer 
in  damages. 

Petition  of  right  to  recover  damages  for  injuries 
to  the  steamship  Arabia  alleged  to  have  been  received  in 
a  certain  part  of  the  channel  of  the  River  St.  Lavnrence. 
The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

(7.  Robinson,  K.C.,   W.  B.  Raymond   and   Leighton 
McCarthy  for  the  suppliants  ; 
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The  Solicitor  Oeneral  of  Canada,  N.  W.  Trenholme,       l»Oi 


K.C.  and  /•  E.  O'Meara  for  the  re8i)ondent.  Thb 

Hambubo 
March  20th,  21st  and  22nd,  1901.  Ambbioajt 

PiLCKXT 

This  case  came  on  for  trial  at  Montreal.  Oompant 

April  80th  and  May  Ist,  1901.  Thb  Kim 

The  case  now  came  on  for  argument  at  Ottawa.  AmuMMt 

C.  Robinson  K.C.  argued  as  follows:  With  regard  """ 
to  the  liability  of  the  Crown  it  is  said  to  depend 
in  such  a  case  as  this  wholly  upon  the  statute 
of  188*7,  60  &  61  Vict.,  ch.  16,  sec.  16.  That  is 
a  section  the  provisions  of  which  your  lordship  has 
had  to  consider  in  a  very  large  number  of  cases.  The 
cases  to  which  I  shall  call  attention  are,  first.  The 
City  of  Quebec  y.  The  Queen  (1),  of  which  we  all  know, 
and  the  case  of  Martial  v.  The  Queen  (2) ;  but,  it  seems 
to  me,  that  before  we  proceed  to  discuss  the  question 
as  to  the  liability,  and  the  question  of  the  bearing  of 
the  evidence  upon  this  claim,  it  is  necessary  to  ascer- 
tain, if  we  can,  exactly  what  statute  is  in  force. 

Your  lordship  will  remember  that  the  case  of  The 
City  of  Quebec  v.  The  Queen,  came  up  first  on  demurrer 
before  your  lordship,  where  the  pleadings  were  defec- 
tive, and  the  demurrer  to  the  sufficiency  of  the  petition 
of  right  succeeded.  Then  the  pleadingi^  were  amended, 
and  it  came  up  before  your  lordship  for  trial,  and  a 
non-suit  was  granted.  Then  that  was  appealed  to  the 
Supreme  Court  of  Canada,  and,  if  I  may  venture  to  say 
so,  the  result  there,  merely  as  to  those  who  are  seeking 
for  authority  on  the  question,  is  unsatisfactory  for  this 
simple  reason,  that  there  was  a  very  strong  division  of 
opinion  in  the  court.  While  the  result  was  that  the 
petition  of  right  was  dismissed,  and  the  suppliant  did 
not  recover  compensation,  the  learned  Chief  Justice 

(1)  3  Ex.  a  R.  164  ;  24  S.  C.  B.     (2)  3  Ex.  C.  R.  118. 
4S0. 
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iwi       delivered  a  judgment  to  which  I  shall  have  to  call 

Thi       attention,   and  in   which  Mr.   Justice  Foumier  con- 

Ami^cah  ^^^"^^^»  i^  favour  of  the  petitioner,  while  Taschereau, 

Packet     Gwvnne  and  King  J  J.  were  all  of  the  contrary  opinion, 
Oompavt 

9.        60  that  while  the  petition  was  dismissed  unfortunately 

Tga  Kurq.  none  of  the  learned  judges  who  formed  the  majority  of 
AF^jMMMjt  the  court  allude  in  any  way  to  the  ground  taken  by 

the  learned  Chief  Justice,  and  do  not  decide  the  case 

upon  any  common  ground  at  all.  Taschereau  J.  went 
upon  the  ground  that  the  work  in  question  was  not  a 
public  work.  Gw3mne  J.  went  upon  the  ground  that 
the  injury  suflFered,  which  was  there  an  injury  to  pro- 
perty, was  not  caused  upon  the  work  in  question,  but 
oflF  and  away  from  the  same.  Your  lordship  will 
remember  that  there  was  a  landslide,  and  the  injury 
was  done  to  property  in  the  street  below.  King  J.,  as 
I  understand  it,  agreed  with  Q-wynne  J.  but  gave  na 
reasons.  Well,  these  judgments  are  opposed  to  the 
judgment  of  your  lordship  in  two  respects,  viz. :  that 
I  understand  your  lordship  to  have  thought  it  was  a 
public  work,  and  that  your  lordship  did  not  agree 
with  the  contention  that  the  injury  must  be  suffered 
upon  the  work  in  question.  That  is  a  matter  which 
may  come  up  again.  If  it  does  I  venture  to  think  that 
it  will  be  held  that  it  is  a  very  narrow  construction  to 
give  to  the  statute,  because  it  would  practically  come 
to  this,  that  if  you  have,  say  an  explosion  of  an  engine 
due  to  the  negligence  of  some  one  in  charge  of  a  public 
work,  and  one  man  is  killed  on  the  public  work,  and 
another  man  across  the  street  is  injured,  the  representa- 
tives of  the  man  who  is  on  the  property  gets  compen- 
sation, and  the  man  on  the  other  side  of  the  street  gets 
none.  It  is  not  necessary  to  go  further  into  that  ques- 
tion, because,  of  course,  it  does  not  arise  here,  and  I  do 
not  know  whether  the  question  of  whether  it  is  a 
public  work  or  not  will  arise  here,  although  I  noticed 
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in  the  pleadings  it  is  denied,   that  this  channel  is  a       i^oi 
public  work.  Thi 

Now,  in  the  first  place,  a  public  work  is  anything  ^^^^ 
under  the  control  of  the  Dominion  Government,  that     Packm 
IS  a  definition  given   by  statute,  no  matter  who  it         «. 
belongs  to  so  long  as  it  is  under  their  control.     As  to  TheKthg* 
the  harbour   in   question,   the    Government    spends  ^^g^ 

money  on  it  year  after  year,  treating  it  as  a  public       

work,  and  whether  it  is  by  any  arrangement  with  the 
province  that  this  money  is  expended  is  not  our  con- 
cern, for  I  take  it  that  a  public  work  means  something 
artificially  done  at  the  public  expense,  for  a  public 
object.  I  suppose  that  is  the  intendment  of  the 
statute.  That  is  the  general  definition  of  a  public 
work.  I  do  not  understand  that  there  is  any  objection 
to  a  public  work  being  a  well ;  it  may  be  under  water 
or  above  water. 

The  first  question  we  have  to  ascertain  with  regard 
to  the  liability  in  this  case,  is  whether  a  dictum  by 
your  lordship,  perhaps  more  than  a  dictum,  in  the 
case  of  McHugh  v.  The  Queen  (1)  is  to  be  affirmed 
or  not,  and  that  is,  that  there  can  be  no  such  thing  as 
negligence  on  the  part  of  the  Minister.  Perhaps  I 
ought  to  say  that  if  your  lordship  look  upon  that  as  a 
point  upon  which  you  have  expressed  a  decided  and 
final  opinion,  of  course  I  have  no  desire  whatever  to 
spend  time  in  attempting  to  discuss  the  question.  On 
reading  the  McHugh  case,  it  strikes  one  that  there 
were  other  grounds  upon  which  the  case  could  have 
been  decided,  but  it  is  quite  clear  your  lordship, 
did  not  decide  upon  such  grounds.  Your  lordship 
expressed  the  opinion  there  was  no  negligence  to 
be  imputed  to  any  one  else,  and  that  the  Minister 
was  not  an  officer  or  servant  of  the  Crown  to  whom 
negligence  could  be  imputed,  and  these  are  questions 
(1)  6  Ex.  C.  R.  374. 
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1901       which  I  propose  to  discuss,  but  which,  it  seems  to  me 

Tbm       right  to  say,  I  do  not  wish  to  discuss  before  your 

SiBwoS  lordship,  save  subject  to  your  lordship's  approval. 

Pacmt        [By  the  Court  :  l  came  to  the  conclusion  in  the 

9.         McHugh  case  that  for  what  was  alleged  there  to  be 

"^^^  ^^^'  the  Minister's  neglect,  the  Crown  had  not  to  answer 

ttESaSS^  in  this  court,  although  it  might  have  to  answer  in 

Parliament.     I  never  had  any  reason  to  change  my 

mind  as  to  that ;  but  I  would  be  very  glad  to  hear 
argument,  if  you  see  fit  to  address  argument  to  me  on 
that  point.  1  never  thought  the  intention  of  the 
statute  was  to  make  the  Crown  answerable  for  the 
discretion  of  the  Minister  as  to  whether  he  would  or 
would  not  spend  money  at  a  given  place,  ai  d  keep  a 
given  work  in  repair  or  not.] 

Every  case  depends  upon  its  own  circumstances. 
What  I  say  is  this :  That  this  is  a  case  in  which  a 
navigable  channel  was  opened  as 'a  public  work  by 
the  Dominion  ;  the  Dominion  invited  ships  to  use  it. 
There  was  certain  work  which  it  was  necessary  to  do 
m  order  that  navigation  might  be  made  safe ;  there 
was  money  ready  for  that  purpose,  if  it  had  been 
thought  proper  so  to  use  it,  and  which  a  regular  officer 
in  charge  might  have  used  for  the  purpose  if  he  had 
chosen.  If  such  an  officer  had  been  appointed,  and 
was  negligent,  and  it  would  have  been  negligence  in 
any  one  else  not  to  sweep  that  channel  and  keep  it 
clear  of  these  obstacles,  then  I  say  there  is  no  excuse 
here  because  the  Department,  instead  of  appointing*  a 
person  who  neglected  his  duty,  did  not  appoint  any- 
body to  perform  a  necessary  duty.  I  do  not  go  further 
than  that. 

[By  the  Court  :  Of  course  one  might  distinguish 

the  case  of  an   accident  in   the  channel  of  the  St. 

Lawrence  from  one  which  happened  in  a  canal,  as  in 

the  case  of  the  Acadia  (1),  by  the  fact  that  the  Dominion 

(1)  See  McKayU  Sons  t.  Th$  Quern  6  Ex.  C.  R.  1. 
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takes  a  toll  in  the  case  of  a  canal.    And  with  regard       i^i 
to  the  Gk)vemment  railways,   one  at  once  sees  the       Tbm 
reasonableness  of  the  Gk)vernment  being  liable  in  the  ^^J^^ 
same  way  that  a  company  would  be  liable,  because  it     Packbt 
is  in  a  sense  a  commercial  undertaking.     I  do  not         ^^ 
know  whether  you  could  say,  properly,  that  the  Crown  Thb  Knia. 
invites  people  to  use  this  channel  of  the  St.  Lawrence.  ^^J^SSSu 

They  improve  it  for  the  purpose  of  navigation,  and  it       

is  there  to  use  or  not  to  use  as  they  see  fit.  Of  course 
the  Crown  does  invite  a  person  to  use  the  canal,  it 
takes  a  toll  for  such  use.] 

As  I  understand  the  law  there  is  practically  no  dif- 
ference in  regard  to  the  taking  of  a  fee.  I  think  the 
case  of  Mersey  Docks  Trustees  v.  Oibbs  (1),  says  that 
practically  makes  no  diflference.  If  there  is  the  charge 
of  the  work  in  question,  there  is  the  obligation  to  use 
reasonable  care. 

Our  contention  is  in  the  first  place  that  they  never 
made  the  channel  of  the  depth  which  they  asserted  it 
to  be  ;  in  the  next  place,  that  they  asserted  it  to  be  of  a 
depth  which  it  never  was.  Again,  that  if  it  ever 
were  of  that  depth,  they  did  not  take  the  precaution 
which  all  the  overwhelming  mass  of  testimony  says 
was  necessary  to  be  taken  in  order  to  keep  it  reason- 
ably clear  of  obstacles  which  nature  would  bring  there 
from  time  to  time.  In  other  words,  every  spring 
there  was  always  a  probability  of  obstacles  dropping 
there  and  remaining  there,  and  the  engineers  say  that 
in  their  judgment,  for  the  safety  of  navigation,  it  is 
necessary  to  sweep  the  channel  every  year.  Now, 
our  contention  does  not  go  further  than  that.  The 
only  point  I  am  trying  to  direct  my  attention  to  now, 
is  the  distinction  between  a  case  where  the  Minister 
of  the  Department  is  liable  because  they  have  taken 
no  trouble  whatever  to  have  this  necessary  work  per- 
(i;  L.  B.  1  H.  L.  93. 
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1901       formed,  and  the  case  where  they  are  liable  because 

Thi       they  did  not  appoint  an  officer  whose  duty  it  was  to 

AinaioAH  ^^  **^®  work.     My  present  contention  is,  that  if  I  have 

Packet     shown  that  the  reason  this  accident  happened  was 

t.         because  the  Department,  under  whose   control   and 

ThiKihg.  management  this  work  was,  did  not  appoint  any  one 

^f«jj52jj.  ^^  **^®  *^®  necessary  care,  to  do  what  was  necessary 

to  render  it  safe,  and  to  prevent  accidents  and  injury 

to  persons  or  property,  then  the  Crown  is  responsible. 
You  may  take,  for  instance,  two  public  roads  within  a 
quarter  of  mile  of  each  other.  On  each  there  is  a 
bridge  which  requires  to  be  kept  in  repair  for  safety. 
Both  are  public  roads,  both  are  roads  kept  open  for  the 
use  of  the  public  ostensibly.  As  regards  one  of  the 
bridges,  the  Department  of  Q-overnment  charged  with 
their  management  appoints  a  person  to  see  that  such 
bridge  is  kept  safe.  He  neglects  his  duty.  A  man  is 
injured  there,  and  he  gets  compensation.  In  the  case 
of  the  other  bridge  they  appoint  nobody.  A  man  is 
injured  there,  and  he  gets  no  compensation.  Now, 
how  can  one  reconcile  the  two  propositions  ? 

[By  the  Court  :  That  is  an  argument  to  be  addressed 
to  the  law-making  power.  If  the  law  is  that  no  action 
will  lie,  and  then  Parliament  comes  and  says  an  action 
will  lie  in  a  given  case,  you  cannot  ask  the  court 
to  add  to  that  and  to  do  what  Parliament  has  left 
undone.] 

But  if  what  is  said  to  be  the  law  leads  to  an  incon- 
sistent and  unjust  result,  such  a  result  must  be  pre- 
sumed  not  to  have  been  intended.  I  quite  agree  that, 
if  it  had  been  provided  that  the  Department  should  not 
be  liable  unless  they  have  appointed  some  one  to 
do  the  duty,  and  he  has  neglected  it,  or  that  there 
should  be  no  responsibility  for  any  omission  on  the  part 
of  the  Department,  or  Minister,  then  it  could  not  be 
«aid  that  such  an  enactment  would  lead  to  unreason- 
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able  results.    But,  there  is  no  stronger  argument,  as       lOOi 
your    lordship  is   aware,   for    benign  interpretation,       thm 
where  construction  is  doubtful,  than  to  show  that  a  ^J^^ 
harsh  interpretation  leads  to  results  that  in  all  proba-     Packet 
bility  were  never  intended,  because  reason  and  justice        ^ 
are  opposed  to  it.  TheKiho. 

A  good  deal  of  the  reasoning  for  the  narrow  con-  ^"gSSS 

struction  as  it  presents  itself  to  my  mind — though  I       . 

cannot  say  to  what  extent  it  was  the  reasoning  which 
operated  upon  your  lordship's  mind,  but  a  good  deal 
of  the  reasoning  seems  to  be  founded  upon  the  apparent 
limitation  of  liability  in  sec.  16,  sub-sec  (c)  of  The 
Exchequer  Court  Act. 

Now  I  understand  the  argument  shortly  to  be,  that 
a  Minister  is  not  an  "officer  or  servant"  of  the 
Grown.  It  is  said  that  unless  you  have  an  officer  or 
servant  of  the  Crown  who,  acting  within  the  scope 
of  his  duties,  neglected  to  do  something,  you  cannot 
recover  under  the  Act.  Well,  whether,  as  a  matter  of 
fact,  those  words  :  "  resulting  from  the  negligence  of 
any  officer  or  servant  of  the  Crown  while  acting  within 
the  scope  of  his  duties  or  employment,"  are  surplusage 
altogether,  and  really  mean  nothing,  but  are  merely  a 
sort  of  extended  statement  of  the  law  as  it  stands,  and 
would  stand  without  them,  may  be  a  matter  for  argu- 
ment. But,  what  I  submit  is»  that  according  to  the 
judgment  of  the  learned  Chief  Justice,  in  the  Quebec 
case  (1),  which  I  venture  to  think  requires  the  most 
careful  consideration,  the  provisions  of  the  enactment 
in  question  are  wide  enough  to  include  all  actions  of 
tort,  whether  arising  from  the  negligence  of  some  par- 
ticular person  or  officer,  or  arising  from  negligence 
generally. 

I  By  the  Court  :  It  would  not  make  any  difference 
whether  it  was  a  public  work,  in  the  view  the  learned 

(1)  24  S.  C.  R.  430. 
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1901       Chief  Justice  took.    It  would  seem  that  Mr.  Justice 

Tm       Taschereau  did  not  agree  with  the  Chief  Justice's  view 

SiS^ofthelaw.l 

Paokit        I  see  no  reason  to  think  that  Taschereau  J.  agreed 

^,        with  Q-wynne  J.'s  view  of  the  law.    The  Chief  Justice 

TeiKnio.  certainly  decided  that  the  facts  of  the  Quebec  case  did 

^^"gjjjjjMjj^  not  come  within  section  16  (c),  but  that  it  did  come 

within  section  16  (rf). 

Then,  I  understand  his  lordship  to  have  decided, 
what  is  perhaps  moreimportant,  that  it  is  by  no  means 
the  law  that  the  statute  now  is  the  only  statute  giving 
your  lordship  jurisdiction.  The  Chief  Justice  was 
very  distinct  and  decided  in  his  view  that  the  old  Act 
respecting  the  Official  Arbitrators  (1)  is  still  in  force ; 
and  that  the  jurisdiction  which  existed  in  the  Official 
Arbitrators  before  the  statute  of  1887  is  transferred  to 
your  lordship.  In  other  words,  that  wherever  there 
would  have  been  a  case  which  could  be  referred  to  the 
Official  Arbitrators  under  the  Act  respecting  the  Official 
Arbitrators  that  same  case  can  now  be  referred  to  the 
Exchequer  Court,  and  that  wherever  the  Official  Arbi- 
trators could  have  decided  in  favour  of  the  petitioner, 
or  suppliant,  this  court  can  now  decide. 

Now  the  Act  respecting  the  Official  Arbitrators  was 
repealed  by  60-51  Vict.  c.  16  {TJie  Exchequer  Court 
Act),  but  the  learned  Chief  Justice  says  that  section 
6  of  the  former  Act  still  exists  for  the  purpose  of  the 
jurisdiction  of  this  court. 

[By  the  Court. — ^There  is  a  clause  in  The  Exche- 
quer Court  Act  respecting  the  continuance  of  the  juris- 
diction exercised  by  the  Official  Arbitrators.] 

Yes,  section  68. 

[By  the  Court  :  That  is  not  a  saving  clause  of  the 
statutes  that  are  rei>ealed.] 

(1)  R.  S.  C.  cb.  40,860.  6. 
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The  learned  Chief  Justice  thinks  it  is.    E.  S.  C.       i^i 
c.   40,  sec.  6,   enacts  that  ''every  claim  against  the       Thb 
Crown   arising  out  of  any  death  or  injury  to  the  j^m^^ 
person  or  to  property  on  any    public  work"  may     Paokbt 
be  referred    to    the    Official    Arbitrators.     There    is         «. 
nothing  there  about  negligence,  nothing  about  a  ser-  Thi  Kihq 
vant  or  officer  of  the  Crown  acting  within  the  scope  ^g^XS. 

of  his  duty.    Now  let  me  see  if  I  am  not  quite  right       

in  saying  that  that  section  is  still  in  force.  Taking 
up  the  learned  Chief  Justice's  judgment  in  the  Quebec 
case^  in  24  Supreme  Court  Beports,  I  read  at  page  480 : 

"  Section  6  of  The  Revised  Statutes  of  Canada, 
''  chapter  40,  before  set  forth,  gives  in  the  most 
''  explicit  terms  a  remedy  to  be  attained  by  means 
"  of  the  administrative  procedure  thereby  prescribed, 
"  for  any  direct  or  consequential  damage  to  property 
'*  arising  from  or  connected  with  the  construction, 
•  repair,  maintenance  or  working  of  any  public  work 
'*  or  arising  out  of  anything  done  by  the  Government 
*'  of  Canada.  If  this  enactment,  or  that  particular 
"  portion  of  it  to  which  I  have  just  referred,  still 
*'  remains  in  force,  it  is  clear  that  there  is  an  existing 
"  law  of  Canada  which  authorizes  the  claim  against 
"  the  Crown  made  by  the  suppliant  in  this  petition  of 
"  right.  I  now  proceed  to  show  how  this  section  6,  of 
"  chapter  40  is  kept  alive,  notwithstanding  the  express 
"  repeal  of  the  whole  chapter  40  by  section  58  of 
*'  60  &  51  Vict.,  ch.  16.  In  the  beginning  of  section 
"  58  it  is  provided  that  the  Acts  and  parts  of  Acts  men- 
'^  tioned  in  schedule  B  to  the  Act  are  hereby  repealed, 
"  and  in  the  schedule  this  chapter  40  is  specified  as 
"  wholly  repealed ;  such  repeal  is,  however,  expressly 
'*  made  subject  to  the  Interpretation  Act.  By  the 
"  subsequent  part  of  section  58  it  is  declared  that 
"  wherever  in  any  Act  of  Parliament  it  is  provided 
"  that  any  matter  may  be  referred  to  '*  the  Official 
II 
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1901       "  Arbitrators "  or  "  that  when  any  powers  shall  be 

Thi       "  vested  in  or  duty  shall  be  performed  by  such  arbitra- 

Amb^  "  *^^®"  ^^^^  matters  shall  be  referred  to  the  Exchequer 

Pagkbt     '<  Court,  and  such  powers  shall  be  vested  in  and  duties 

^.        "  performed  by  that  court,   and  that  wherever  the 

THiKniq.  «  expression  "  Official  Arbitrators"  occurs  in  any  such 

j^jj[jj»*  **  Act  it  shall  be  construed  as  meaning  the  Exchequer 

"  Court.    It  follows  from  this  that  claims  provided 

"  for  by  section  6  of  The  Revised  Statutes,  chapter  40, 
"  which  by  that  Act  were  to  be  referred  to  the  arbi- 
"  trators,  are  now,  under  this  Act  50  &  61  Vict.,  ch.  16, 
"  to  be  referred  to  the  Exchequer  Court,  which  neces- 
*'  sarily  implies  that  all  such  claims  against  the  Crown 
"  are  saved  from  the  repeal  and  are  therefore  matters 
'*  in  which  parties  are  for  the  future  to  be  entitled  to 
"  a  remedy  by  the  judicial  procedure  of  the  Exchequer 
"  Court." 

Now,  I  do  not  know  how  you  are  to  get  anything 
plainer  than  that.  That  is  the  clearest  expression  of 
opinion  that  section  6  of  E  S.  C.  c.  40,  remains  in 
force,  and  that  the  jurisdiction  conferred  by  it  upon 
the  Official  Arbitrators  has  been  transferred  to  and  is 
to  be  exercised  by  this  court.  His  lordship  proceeds 
to  say : 

"  According  to  the  section  just  quoted  from,  the 
"  matters  so  saved  from  the  repeal  of  chapter  40,  are 
*'  to  be  referred  to  the  Eichequer  Court ;  from  this,  if 
"  it  stood  alone,  it  would  follow  that  the  jurisdiction 
"  of  the  Exchequer  Court  in  such  cases,  could  only  be 
"  exercised  upon  a  reference  by  a  Minister."  And 
then  he  goes  on  to  show  that  the  same  jurisdiction 
can  be  exercised  by  this  court  on  a  fiat  for  a  i>etition 
of  right :  "  The  case  made  by  the  petition  of  right 
'*  must  then,  for  the  foregoing  reasons,  be  considered  a 
"  claim  against  the  Crown  under  sec.  (d)  of  section  16 
*'  of  The  Exchequer  Court  Amendment  Act  arising  under 
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*•  that  particular  law  of  Canada  which  is  embodied  in       IWI 
"  the  reinstated  section  6  of  the  repealed  Act,  Revised       Tm 
"  Statutes,  chapter  40.     The  claim  is  one  within  the  2j?^S 
*^  purview  of  that  section,  in  as  much  as  the  suppliant     Paokit 
"  complains  of,  and  claims  damages  for,  a  direct,  and         v. 
"  also  a  consequential,  injury  to  his  property."  Th»  Kao. 

Now,  I  do  not  understand  how  you  are  to  frame  a  ^^g^JJJJ 

plainer  declaration  of  opinion  on  the  part  of  the  learned       

Chief  Justice  than  we  find  there  on  these  two  questions. 

First,  that  this  is  a  case  not  within  subsection  {c) 
but  within  subsection  {d)  of  The  Exchequer  Court  Act. 
Next,  that  it  is  a  case  which  comes  within  section  6  of 
R.  S.  C.  c  40,  which  is  alive  and  in  force  for  the  pur- 
poses of  the  jurisdiction  of  this  court. 

Then,  I  proceed  to  treat  this  case  entirely  as  if 
it  came  within  that  section,  and  this  subsection  (d) 
of  The  Exchequer  Court  Act.  If  it  does,  whatever 
effect  may  be  given  to  the  words  '*  resulting  from  the 
negligence  of  any  officer  or  servant  of  the  Crown, 
while  acting  within  the  scope  of  his  duties  or  employ- 
ment," in  subsection  (c)  of  the  last  mentioned  Act  is 
eliminated,  because  it  is  unnecessary  to  invoke  that 
provision. 

In  the  Quebec  case  (1)  which  came  up  before  your 
lordship,  your  lordship  said  that  if  there  is  anything 
in  section  16  which  differs  from  the  previous  juris- 
diction, in  your  view  it  is  rather  a  limitation  (which 
perhaps  would  have  been  implied  in  section  6  of  The 
Official  Arbitrators  Act  (2)}  upon  the  previous  juris- 
diction. I  do  not  admit  it  for  a  moment,  but  I  see  the 
force  of  the  objection,  that  when  you  say  there  shall  be 
a  claim  against  the  Crown  for  any  injury  to  person  or 
property  upon  any  public  work,  why  of  course  that 
does  not  mean  any  injury  to  any  person  or  property 
whenever  it  is  suffered  on  any  public  work  irrespective 

(1)  3  Ex.  C.  R.  164.  (2)  R.  S.  C.  c.  40. 
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1901       of  the  cause.    I  cannot  go  on  a  public  work,  injure 

Thb       myself,  by  my  own  fault,  and  say  the  Crown  is  liable. 

Amim^  It  must  be  an  injury  to  person  or  property  suflfered  on 

Pacut    a  public  work  without  the  fault  of  the  suppliant  or 

^,         complainant ;  but  it  relieves  us  from  the  particular 

Thb  Kjas0.  implication  to  which  a  good  deal  of  force  seems  to 

^^SS^i^  have  been  given  of  an  intention  on  the  part  of  the 

legislature  that  the  suppliant  must  point  out  some 

person  within  the  scope  of  whose  duties  this  particular 
thing  came.     We  are  relieved  of  that. 

Beyond  question  here  we  have  suflfered  an  injury  to 
our  property  upon  a  public  work.  The  injury  is 
within  those  words,  beyond  all  doubt  or  question. 
But  then  it  is  said  we  cannot  recover,  because  we 
ha\e  to  prove  the  negligence  of  some  officer  whose 
duty  it  was  to  do  this  thing,  the  neglect  of  which  we 
complain,  and  we  cannot  recover'for  the  negligence  of 
the  Department  or  any  one  connected  with  the  Depart- 
ment, apart  from  the  officer  I  speak  of.  Now,  if  that 
is  so,  it  must  be  because  of  some  particular  immunity 
attaching  to  the  position  of  the  Minister  of  the  Crown 
which  takes  him  out  of  the  words  of  the  statute : 
"  An  officer  or  servant  of  the  Crown ;"  and  which,  not- 
withstanding the  express  words  of  the  statute,  shows 
that  any  omission  or  neglect  on  his  part  can  never 
have  been  intended  to  be  included.  Referring  to  the 
McHugh  case  (1),  there  are  two  cases  cited  there  to 
show  that  the  Minister  is  not  to  be  responsible  under 
this  section.  One  of  them  in  the  McBeath  case  (2), 
and  the  other  is  GiiUey  v.  Lord  Palmerston  (8),  both  of 
them  cases  in  which  it  was  sought  to  make  a  Minister 
personally  responsible. 

(1)  6  Ex.  C.  R.  374.  (2)  McBeath  v.  Haldimund,  1  T. 

R.  172. 
(3)  3  Br.  &  B.  at  p.  286. 
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We  are  not  seeking  to  do  this.     We  are  simply  say-       i^i 
ing  he  is  an  officer  or  servant  of  the  Crown  for  whose       Thi 
neglect  the  Crown,  by  this  statute,  has  consented  to  ^jJ^^aiH 
be  responsible.     McBeath  v.  Haldimund,  turned  upon     TAcsim 
the  law  of  agency.     That  was  a  case  in  which  the         ^. 
Q-overnor  of  a  colony  was  sued  for  supplies  furnished,  ThiKing. 
and  practically  the  case  went  off  on  the  ground  of  Argnent 
agency ;  because  they  said  people  who  dealt  with  per-       -^ 
sons  in  the  position  of  Q-overnor  of  a  colony  know 
perfectly  well  he  is  not  acting  on  his  own  behalf,  or  in 
his  personal  capacity.     The  ordinary  transaction  by  a 
public  officer  of  that  description  is  always  assumed  to 
be  entered  into  by  him  in  his  official  capacity.     Oidley 
V.  Lord  Palmerston  was  a  case  in  which  a  clerk  in  the 
War  Office  sought  to  recover  from  Lord  Palmerston 
corlain  arrears  of  pension  which  he  said  was  paid  into 
Lord  Palmerston's  hands,  and  which  it  was  claimed 
he  should  pay  him  ;  but  it  was  decided  that   Lord 
Palmerston    had   no  personal   responsibility  in    the 
matter. 

Then  it  was  argued  for  the  Crown  in  the  McHugh 
case  that  section  27  of  The  Public  Works  Act  renders 
an  officer  of  that  description  criminally  liable  for 
injury  to  person  or  property  on  a  public  work  through 
his  negligence.  But  that  has  nothing  whatever  to  do 
with  the  civil  remedy  against  the  Crown.  The  statute 
only  makes  criminally  liable,  as  you  would  expect 
any  statute  to  do,  some  officer  of  the  Crown  to  whom  a 
particular  duty  is  assigned  in  writing  by  the  Depart- 
ment, and  who  neglects  that  duty. 

It  was  also  argued  for  the  Crown  in  the  McHugh 
case  that  section  4  of  The  Public  Works  Act  (1)  makes 
the  Deputy  the  chief  officer  of  the  Department ;  that  in 
The  Revised  Statutes  of  Canada^  c.  4,  the  ministers  of  the 
Crown  are  styled  "  public  functionaries."    But  there  is 

(I)  R.  S.  C.  c.  36. 
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1901       nothing  in  the  enactments  to  prevent  the  liability  of 

^£^      the  Grown  arising  upon  the  action  or  inaction  of  one 

SiEMCAjr  ^^  ^*®  ministers.    On  the  contrary  there  is  much  to 

Packbt     support  the  view  we  are  putting  forward.     The  Public 

MPAHT  jYorks  Act  (1)  BSkjs,  inter  aliay  that  the  minister  shall 
Thb  Kmo.  have  the  management,  charge  and  direction  of  work  for 
Aimment  improviug  the  navigation  of  any  water.    Therefore 

the  statute  imposes  upon  him,  or  empowers  him  at  all 

events  to  manage,  to  take  charge  of,  and  direct  this 
work.  But  the  statute  goes  further.  Section  9  siaiys 
"that  the  minister  shall  direct  the  construction, 
maintenance  and  repair  of  all  harbours,  roads  and 
other  public  works  maintained  at  the  expense  of 
Canada,  and  which  are  by  this  Act,  or  are  hereafter 
placed  under  his  management  and  control." 

If  that  had  been  the  chief  engineer  for  example,  I 
suppose  nobody  would  have  contended  for  an  instant, 
that  when  the  chief  engineer  was  directed  by  statute 
to  maintain  a  public  work,  and  to  have  the  charge  and 
direction  of  it,  that  he  was  not  a  person  upon  whom 
the  duty  was  expressly  cast  by  statute  of  doing  what 
was  necessary  to  maintain  it.  But,  they  say,  although 
the  minister  is  expressly  named,  and  although  the 
minister  is  expressly  directed  to  maintain  this  public 
work,  nevertheless  he  can  do  it  or  not  as  he  pleases ; 
and  for  any  injury  suffered  by  his  want  of  taking  the 
necessary  steps  to  maintain  it,  there  is  no  compensa- 
tion. I  quite  understand  the  exemption  of  the  minis- 
ter of  the  Crown  from  any  personal  responsibility. 
That  is  another  thing.  But,  why  when  the  Crown 
consents  to  be  responsible  for  the  neglect  of  one  of 
its  **  officers  or  servants,"  why  it  should  be  said  that 
the  minister  is  not  included,  it  is  difficult  to  imagine, 
unless  it  were  by  reason  of  some  constitutional  prin- 
ciple,  and  there  is  none.    The  essential  distinction 

(1)  Sec.  7. 
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between  the  law  of  England,  and  the  law  of  continen-  IWI 
tal  countries  on  the  subject  is  this,  that  there  is  for  ^i 
instance,  in  France  what  is  called  the  "  droit  admi-   Sji^^ 


nistratif '  which  applies  to  all   persons  in  the  public     Pacut 
employment.     You  cannot  sue  G-overnment  officials         «. 
in  the  ordinary  courts  of  the  country,  but  they  have  ThiKto. 
certain    tribunals    which  are    called    administrative  jj^JS^, 
tribunals,  constituted  for  the  express  purpose  of  settling 
their  liability,  where  any  claim  is  made  against  them ; 
and  as  Mr.  Dicey  points  out,  while  such  a  law  would 
never  be  permitted  in  England  for  a  moment,  it  never- 
theless has  its  advantages,  and  he  gives  an  example  of 
where  a  person  in  a  public  office  committed  what  in 
France  would  have  been  a  very  fatal  error,  and  would 
have  involved  very  serious  punishment,  but  which  in 
England  there  was  no  common  law  applying  to,  and 
they  had  to  pass  a  statute  covering  it  (1). 

If  this  were  a  case  between  subject  and  subject,  the 
liability  of  the  respondent  would  be  undoubted.  In 
such  a  case  all  that  you  have  to  do  is  to  show  that 
you  are  injured  upon  the  work,  that  there  was  no 
proper  precaution  taken  to  protect  you  from  injury. 
As  to  who  should  have  been  appointed  to  take  the 
precaution,  as  to  whether  anybody  was  appointed  or 
not,  is  a  matter  of  utter  indifference. 

Then  I  want  to  call  your  lordship's  attention  to 
other  legislation  and  other  decisions  in  point.  The 
Queen  v.  Williams  (2).  The  issue  there  was  left  to 
the  jury.  Was  Her  Majesty's  said  executives  aware 
of  the  existence  of  danger?  Did  Her  Majesty's  said 
executive  neglect  ?  and  so  on.  There  seems  to  be  no 
shrinking  there  from  saying  Her  Majesty's  Executive 
Gbvemment  was  capable  of  negligence.  Could  it  be 
said  that  the  Executive  G-overnment  did  not  include 

(1)  Anmn*s  Law  of  th$  ConHituHon  (The  Crown)  2nd  ed.  p.  43. 
(2)  9  App.  Cm.  418. 
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1901       a  Minister?    Their  Lordships  of  the  Privy  Council 

Tm       did  not  seem  to  think  that  there  was  any  incongruity 

Amtooak  ^^  saying  there  was  negligence  in  the  case. 

Packet         I  look  upon  the  Williams  case  (1)  as  very  like  this. 

^,        The  Privy  Council  did  not  seem  to  see  the  slightest 

'^^^^^^'  incongruity  in  asserting  that  the  Executive  Q-overn- 

^Jjjj;^  ment  was  liable  for  negligence,  and  they  have  asserted, 

in  the  strongest  language,  their  sense  of  the  propriety 

of  making  them  responsible.  They  say,  instead  of 
there  being  any  presumption  under  the  statute  in 
question  that  it  was  not  intended  to  make  them  respon* 
sible,  just  to  the  same  extent  as  individuals,  the  pre- 
sumption is  very  much  the  reverse.  See  also  Farnell 
V  Bowman  (2). 

Then  there  is  the  point  arising  under  the  Act  46  Vict, 
c.  46.  Now,  the  Port  Warden  is  a  Dominion  officer, 
he  is  appointed  by  order  in  council,  on  the  recommen- 
dation of  the  Board  of  Trade,  after  an  examination. 
One  of  his  duties  is  that  he  shall  not  allow  any 
vessel  to  clear,  unless  under  certain  circumstancoB. 
Sec.  16  of  that  Act  prohibits  any  vessel  from  obtaining 
clearance  from  the  Custom-House,  until  she  has  a 
certificate  from  the  Port  Warden.  That  is  to  say,  no 
vessel  on  her  outward  voyage  is  allowed  to  get  the 
necessary  clearance  unless  she  is  examined,  and  if  she 
is  found  unfit  he  is  to  state  in  what  particular,  and  on 
what  condition  only  she  will  be  deemed  in  a  fit  state 
to  leave,  and  shall  notify  the  master  not  to  leave  the 
port,  and  so  on.  Then,  certain  rules  have  been  made 
under  that  for  his  guidance,  which  are  to  be  found  in 
the  statute  69  Yict.  ch.  96.  The  16th  and  16th  rules 
bear  upon  this  question.  The  Port  Warden  is  to 
examine  and  see  whether  the  vessel  is  drawing  too 
much  water  to  make  it  safe  for  her  to  proceed  on  her 
voyage.  He  does  that  upon  the  faith  of  a  gauge,  as  it 
(1)  9  App.  Cas.  418.  (2)  12  App.  Cas.  643. 
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is  called,  which  is*kept  at^Sorel,  under  the  superyision       1^^ 
of  the  snperintendeut  of  dredging  on  this  channel^       TwH 
and  relying  upon  that  the  Port  Warden  is  induced   ]^^^™y 
to  think  there  is  2t*6  of  clear  water,  and  he  says  you     Packet 
can  safely  go.  «. 

Now,  how  can  yon  say  in  face  of  that  we  are  not  TniKnia. 
invited  by  the  Q-ovemment  to  use  this  channel  ?    The  ^^g^SISi. 

Grovernment  say :  "  You  cannot  use  it  until  we  give  you       

leave,  and  we  have  given  you  leave.  We  will  appoint 
an  officer,  and  prevent  your  using  this  channel  except 
under  the  authority  of  our  certificate  that  it  is  safe. 
Our  officer  gives  that  certificate  to  you,  you  telling  us 
you  want  to  use  it."  Is  it  possible  to  say  that  the 
channel  is  not  held  out  by  the  Grovernment  for  use  by 
vessels  proceeding  to  sea?  Supposing  there  is  a 
boulder,  or  a  vessel  had  been  sunk  there  a  week  before, 
and  the  G-ovemment  had  knowledge  of  it,  and  had 
said,  we  do  not  care  to  remove  that,  but  their  officer, 
nevertheless,  gives  us  a  certificate,  and  says,  you  can 
go  safely  to  sea,  and  we  run  against  that  obstacle,  and 
lose  our  property,  how  is  any  one  to  say  the  Govern- 
ment did  not  hold  that  channel  out  as  a  channel  which 
we  might  use,  not  that  we  might  use  in  general,  but 
which  this  particular  ship,  having  this  particular 
depth  of  water  at  that  particular  time,  might  safely 
undertake  to  use  ?  Then,  having  used  that  channel 
under  all  those  safeguards,  complying  with  the  request 
which  they  impose  upon  us,  we  are  told,  although 
that  channel  may  have  been  choked  up  by  their  negli- 
gence, even  if  our  property  is  destroyed  by  acting 
upon  the  Port  Warden's  misleading  certificate,  they 
have  no  responsibility.  The  Port  Warden,  a  Dominion 
officer  relies  upon  the  information  of  the  other  Dominion 
ofBcer,  and  the  result  is  that  we  suffer.  I  say  either 
the  Port  Warden  was  negligent,  either  he  should  not 
have  taken  that  report  of  the  superintendent  and  given 
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1901       U8  a  certificate  upon  it,  or  if  he  was  justified  in  doing 

Thi       that  then  the  superintendent  at  Sorel  was  negligent. 

?M»ttTnAw       ^^  ^^  *  matter  which  we  could  not  ascertain  for 

Packkt     ourselves.     It  was  a  matter  about  which  the  Q-ovem- 

9,        ment  had  the  knowledge.    The  negligence  consists  in 

THiKnie.  ^^^  omission  to  take  reasonable  precautions  to  keep  the 

^'^jjjjjjljj  work  in  question  safe. 

L.    McCarthy    followed    for    the    suppliants,    and 

reviewed  the  evidence  in  detail.  He  claimed  that  the 
evidence  warranted  a  finding  by  the  court  that  there 
had  been  negligence  under  the  statute  for  which 
the  Crown  was  liable. 

The  Solicitor-Oeneral  of  Canada  :  The  learned  coun- 
sel for  the  suppliants  (Mr.  Robinson)  seems  to  base  his 
argument  for  the  liability  of  the  Grown  in  this  case 
wholly  upon  the  views  of  the  learned  Chief  Justice  as 
expressed  in  his  dissentient  opinion  in  The  City  of 
Quebec  v.  The  Queen  (1).  That  opinion  he  claims  to 
be  wide  enough  to  support  the  proposition  that  sub- 
section (rf)  of  section  16  of  The  Exchequer  Court  Act 
gives  a  right  of  action  against  the  Crown  in  every 
claim  of  tort  where  an  action  would  lie  between  subject 
and  subject.  My  answer  to  that  contention  is  that 
before  one  can  acquiesce  in  such  a  view  it  is  neces- 
sary to  concede  that  subsection  (c)  of  the  statute  in 
question  is  quite  meaningless  and  useless,  because  if 
^  in  all  cases  of  tort  there  is  a  claim  against  the  Crown, 
to  what  purpose  is  it  to  expressly  say  that  in  a  par- 
ticular case  there  would  be  a  claim  ? 

[By  thk  Court  :  In  that  view  the  provisions  of  sub- 
section ic)  are  superfluous.] 

Yes.  quite  so.    But  further  than  that  it  is  necessary 
to  hold  that  chapter  40  of  Tke  Revised  Statutes  of  Canada^ 
notwithstanding  the  express  terms  used  by  the  repeal- 
ing statute,  60-61  Vict.  c.  16,  sec  68  is  in  force.    The 
(1)  24  s.  c.  R.  m\ 
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argument  for  the  suppliants  must  be  carried  this  far,      ^^i 
namely,  that  where  a  statute  is  expressly  repealed  it       Xm 
may  be  said  for  the  purposes  of  a  particular  case  to  be   j^^m^ 
revived  by  implication.     I  am  extremely  doubtful  if     Paokht 
any  authority  can  be  found  for  that  proposition.  ^^ 

Counsel  for  the  suppliants  particularly  contend  that  ThiKdio. 
it  is  not  necessary  to  show  that  the  negligence  com-  ^^|g;™^ 

plained  of  is  the  negligence  of  any  officer  or  servant  of      

the  Crown.  In  short,  their  argument  is  that  the  acci- 
dent having  occurred,  negligence  arises  upon  the  theory 
of  res  ipsa  loquitur,  and  the  Crown  is  liable  therefor. 
This  argument  is  rested  solely  upon  the  view  that  sub- 
section (d)  of  section  16  of  The  Exche^er  Court  Act 
overlaps  subsection  (c).  Now,  clearly,  the  latter  pro- 
vision was  merely  intended  to  give  the  court  in  a 
modified  form  the  jurisdiction  the  Official  Arbitrators 
had.  Section  (d),  on  the  other  hand,  simply  confers 
jurisdiction  to  try  claims  arising  under  any  particular 
statute  passed  by  the  Dominion  Parliament  to  further 
the  ends  of  justice.  The  phrase,  "  any  law  of  Canada" 
is  not  to  be  taken  to  include  the  "  common  law,"  nor 
the  si>ecific  statute  law  of  one  of  the  provinces.  (Cites 
Alliance  Assurance  Co.  v.  The  Queen  (1) ;  McHugh  v. 
The  Queen  (2) ;  Filion  v.  The  Queen  (8)  ;  LaRose  v.  The 
Queen  (4). 

Counsel  for  the  suppliants  will  not  extract  much 
support  for  their  argument  from  Attorney-General  of 
Straits  Settlement  v.  Wemyss  (5),  or  from  The  Queen  v. 
Williams  (6),  for  the  local  enactments  under  which 
those  cases  arose  are  in  quite  different  terms  from  the 
provisions  relied  upon  here.  The  very  widest  phrase- 
ology is  used  to  create  a  liability  on  the  part  of  the 

(1)  6  Ex.  C.  R.  76.  (4)  6  Ex.  C.  R.  425. 

(2)  6  Ex.  C.  R.  374.  (&)  13  App.  Cas.  192. 

(3)  4  Ex.  C.  R.  134  ;  21 S.  C.  R.  (6)  9  App.  Cas.  418. 
482. 
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1901       Crown  in  the  two  cases  just  mentioned.     On  the  other 

Tm       hand,  our  statute  only  provides  for  specific  cases. 

AMBuoAir       ^^  ^®  conceded,  however,  by  the  suppliants  that  the 

Paokbt     accident  must  occur  on  a  **  public  work "  before  the 

^.         Crown  can  be  made   liable.     Very  well,   then,   the 

Thi  King,  accident  occurred  here  in  the  bed  of  a  river — the  river 

^^^gjjjjj"*^  St.  Lawrence.     Now  the  soil  or  bed  of  a  river  belongs 

to  the  Crown.     Lord  Advocate  v.  Hamilton  (1).     But 

the  soil  or  bed  belongs  not  to  the  Crown  in  right  of 
the  Dominion  but  in  right  of  the  province.  (Attorney- 
General  of  Ontario,  S^c.  v.  Attorney-General  of  Canada 
(2).  The  right  of  the  province,  however,  is  subject  to 
the  legislative*  power  of  the  Dominion  Parliament  to 
regulate  navigation  and  shipping.  But  the  Crown  in 
right  of  the  Dominion  has  no  right  of  property  in  the 
river,  and  so  by  no  ingenious  argument  can  it  be 
demonstrated  that  the  locus  of  the  accident  should  be 
treated  as  a  "public  work  "within  the  meaning  of 
section  16  of  The  Exchequer  Court  Act,  In  relation 
to  the  distinction  between  property  in  a  river  and 
the  right  to  improve  the  navigation  thereof,  I  would 
refer  to  Cracknell  v.  Mayor  of  Thetford  (8). 

As  to  the  point  that  money  had  been  voted  by  Par- 
liament for  the  purpose  of  improving  the  navigation 
of  the  channel  in  question  here,  I  contend  that  the 
courts  have  no  power  to  review  the  discretion  of  the 
minister  in  such  matters.  The  mere  fact  that  he  has 
the  money  to  do  so,  does  not  create  a  legal  obligation 
on  the  part  of  the  Crown  to  make  improvements. 
Wakely  v.  Lackey  (4) ;  Colpitts  v.  The  Queen  (5). 
N,  W.  Trenholme,  K.C.  followed  for  the  respondent : 
With  reference  to  the  cases  of  The  Queen  v.  Williams 
and  The  Attorney- General  of  the  Straits  Settlement  v. 

(1)  1  McQueea  H.  L.  46.  (3)  L.  R.  4  C.  P.  at  p.  634. 

(2)  [1898]  A.  C.  700.  (4)  1  N.  S.  W.  L.  R.  27i. 

(6)  6  Ex.  C.  R.  254. 
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Wemyss,  upon  which   counsel  for  the   suppliants  so       i^i 
strongly  rely,  I  submit  that  the  principle  upon  which       twe 
the  Privy  Council  seem  to  have  based  their  judgments  ^^^^ 
in  those  cases  does  not  exist  in  the  present  case.    The     Packbt 
Privy  Council  seem  to  have  been  very  considerably         ^^ 
influenced  by  the  idea  that  in  the  cases  above  men*  Thb  Kisq. 
tioned  the  colonial  governments  had  entered  into  the  ^^,JSJ£ 

field   of  private   enterprise,   that  is,  had  undertaken       

enterprises  that  were  ordinarily  conducted  for  profit 
by  private  individuals,  and  that  they  should  not  share 
the  benefits  without  sharing  the  burdens  of  such  enter- 
prises. 

Now,  the  present  case  is  the  furthest  possible  from 
that  class  of  cases.  Not  only  has  the  Q-overnment 
done  this  deepening  and  improving  of  the  channel  of 
the  St.  Lawrence  without  expecting  profit,  but  it  is 
not  even  collecting  tolls  for  using  that  work.  It  is 
purely  in  the  public  interest  of  the  whole  country  that 
this  work  has  been  done.  It  is  an  exceptional  case,  as 
being  exclusively  done  in  the  public  interest,  and  not 
in  the  field  of  private  enterprise  in  any  respect  what- 
ever. 

We  submit,  also,  that  it  was  not  a  public  work  within 
the  meaning  of  the  statute  at  the  time  of  the  accident. 
Perhaps  it  was  so,  as  regards  the  period  of  time  while 
the  oi>erations  were  being  carried  on.  Probably  if  an 
accident  occurred  while  these  operations  were  being 
carried  on  we  would  fall  within  the  statute.  Probably 
if  an  accident  occurred  while  these  operations  were 
being  carried  on,  your  lordship  would  hold  that  the 
accident  occurred  on  a  public  work  of  the  Dominion. 
But,  after  that  work  is  done,  we  contend  that  it  is  not 
public  work.  It  is  an  ancient  public  highway  im- 
proved. That  is  all  it  is.  The  idea  of  the  public 
highway  predominates  over  any  work  done  in  the 
way  of  improvement ;  but  it  is   more  than  a  public 
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1  highway,  it  is  really  an  international  highway  now, 
B  and  if  a  part  of  this  channel  between  Montreal  and 
WAK  Q^^l^^c  is  *  public  work,  and  in  charge  of  the  Minister 
^wr  of  Public  Works,  then  the  whole  channel  is,  because 
the  Q-oyernment  practically  have  discharged  the  same 
lisQ,  duties,  or  have  done  the  same  work,  in  respect  of  the 
J2JJJ  entire  channel,  purely  in  the  public  interest 

Now  counsel  for  the  suppliants  admit  that  unless 
they  can  show  some  obligation  imposed  upon  the 
Minister  of  Public  Works  to  maintain  this  channel, 
and  keep  it  clear,  that  they  have  no  case.  They 
sought  to  invoke  sections  7  and  9  of  The  Public  Works 
Act,  chap.  86,  in  support  of  that  view,  especially 
section  9. 

Tour  lordship  will  see  that  in  section  8  it  is  stated 
that  if  at  any  time  a  doubt  arises  whether  the  manage- 
ment, charge  and  direction  of  any  public  work  belongs 
to  the  Minister  of  Public  Works,  or  to  the  Minister  of 
Bailways  and  Canals,  the  question  shall  be  decided  by 
the  Governor  in  Council,  and  the  works  and  property 
shall  be  under  the  management,  charge  and  direction 
of  either  Minister  from  time  to  time.  Then  again  a 
question  might  arise  whether  the  work  was  within 
the  jurisdiction  of  the  Minister  of  Marine,  or  the 
Minister  of  Public  Works.  Your  lordship  sees  that 
the  question  might  arise  in  this  very  case,  with  regard 
to  this  ship  channel.  It  appears  that  when  this  ship 
channel  has  been  dredged  to  the  depth  of  27|  feet, 
the  Department  of  Public  Works  steps  out,  and  the 
lighting  of  the  channel  is  taken  in  hand  by  another 
Department,  the  Department  of  Marine  and  Fisheries. 
Tour  lordship  can  see  from  the  statute,  and  from  the 
nature  of  the  case,  that  there  might  be  many  instances 
where  it  is  doubtful  to  which  of  the  Ministers  cer- 
tain public  works  belonged,  and  in  order  to  determine 
that,   the  statute,   section  9,   has  picked  out  certain 
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public  works  which  it  definitely  places  under  the  con-       l^l 
trol  of  the  Minister  of  Public  Works.    I  think  that  is       thi 
the  meaning  of  section  9.     It  is  to  make  it  clear  and  ^jJ^IJJJ^ 
beyond  doubt  that  the  work  contemplated  or  refer-     Pacmt 
red   to    in  section  9 .  shall   be  in  the   hands   of  the         ^^ 
Minister  of  Public  Works.     I  think  that  is  a  rational  ThbKwo. 
interpretation  to  put  upon  that  section.     These  are  JJ'gJIJJJJJ 
works  that  the  Minister  shall  have  direction  of.     Not       — 
that  he  shall  be  under  the  obligation  of  maintaining 
these  works.     If  the  statute  had  intended  to  impose 
the  absolute  obligation  upon  the  Minister  of  Public 
Works  of  maintaining  these,  it  would  have  used,  I 
think,  very  different  language  from  this.     It  would 
haye  left  no  room  for  doubt  or  interpretation,  if  the 
intention  was  to  impose    the    obligation,   but    that 
obviously  is  not  the  object  of  the  statute. 

Then,  again,  it  is  said  that  the  Q-ovemment,  if  they 
did  not  invite,  did  something  very  like  inviting  ship- 
owners to  make  use  of  this  channel,  that  there  was  an 
intimation  at  least  to  them  to  come  into  the  channel, 
and  make  use  of  it ;  and  having  done  that  the  Govern- 
ment was  bound  to  see  that  it  was  kept  in  a  state  of 
safety,  that  the  Government  was  bound  to  exercise 
reasonable  care  for  the  purpose  of  giving  notice  of 
danger. 

Your  lordship  laid  down  in  the  case  of  Leprohon  v. 
The  Queen  (1)  that  a  man  going  to  the  post  office  was 
not  going  there  on  the  business  of  the  Grown.  That 
principle  obtains  here. 

Then  with  regard  to  the  notice  of  the  danger.  In 
this  case  the  evidence  is  that  the  public  knew  just  as 
much  about  the  likelihood  of  danger  in  this  channel 
as  the  Government  did.  The  Government  were  in  no 
better  position  to  know  whether  there  were  anchors 
or  boulders  in  the  channel  than  outsiders. 

(1)  4  Ex.  C.  R.  100. 
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Now,  it  is  not  like  the  New  Zealand  case  (1)  where 
the  G-oyernment,  through  its  employees,  through  its 
servants,  actually  knew  of  the  danger,  or  what  was 
^"T  the  same  thing,  they  knew  of  the  dangerous  snag  in  the 
water,  and  if  they  had  removed  that  they  would  have 
^®'  removed  what  actually  caused  the  damage  in  that 
cose.  They  were  held  to  have  practically  known  of 
the  danger,  and  to  have  neglected  to  remove  it 

The  fact  that  there  was  latent  danger,  unknown 
danger,  is  not  a  proof  that  there  was  culpability.  So 
in  this  case,  the  fact  that  there  were  anchors  in  that 
channel  is  not  proof  that  the  Government  was  culpa- 
bly negligent  in  not  knowing  of  the  existence  of  such 
anchors. 

He  cites  Brown  v.  The  Queen  (2) ;  Leprohon  v.  The 
Queen  (8) ;  The  Queen  v.  McFarlane  (4) ;  CUp  of  Quebec 
V.  The  Queen  (6) ;  Maybury  v.  Madison  (6) ;  Forbes  v. 
The  Lee  Conservancy  Board  (7)  ;  Davies  v.  The  Queen 
(8) ;  McHugh  v.  The  Queen  (9) ;  The  Sanitary  Com- 
missioners  of  Oibrallar  v.  Orfila  (10) ;  Castor  v.  Corpora- 
tionof  Uxbridge  (11);  Encyclopedia  of  Laws  of  Eng- 
land (12) ;  Pollock  on  Torts  (18) ;  Radley  v.  The  London 
dc  North  Western  Railway  Co,  (14);  Butter  field  v. 
Forrester  (16) ;  Sindlinger  v.  City  of  Kansas  (16)  ; 
Casey  v.  City  of  Fitchburg  (17). 

C  Robinson,  K,Cl  replied,  citing:  Famellv.  Bowman 
(18) ;  Sherman  Sr  Redfield  on  Negligence  (19) ;  Todd's 
Parliamentary  Oovernment  in  England  (20) ;  Audetie's 
Prac.  Exch.  Ct.  (21). 

(\)  The  eti«n  v.  WiUiami  9  Ap.    (11)  39  U.  C.  Q.  B.  113. 

(12) ^ 


Ca8.  418.  (12)  Vol.  9,  p.  97. 

(2)  3  Ex.  C.  R.  79.  (13)  6th  ed.,  p.  431 

-^  4  Ex.  C.  R.  100.  (14)  1  App.  Gas.  - 

7  S.  C.  R.  ^t  p.  238.  (16)  11  East  60. 


(3)  4  Ex.  C.  R.  100.  (14)  1  App.  Cas.  764. 

(4)  7  S.  C.  R.  ^t  p.  238.  (16)  11  East  60. 
(6)  2  Ex.  C.  R.  262.  (16)  126  Mo.  316. 

(6)  1  Cranch  at  p.  170.  (17)  162  Mass.  321. 

(7)  4  Ex.  D.  116.  (18)  12  App.  CSas.  643. 

(8)  6  Ex  C.  R.  344.  (l^)  5  ed.  sees.  249,  260,  261,  313. 

(9)  6  Ex.  C.  R.  374.  (20)  2iid  ed.  p.  49. 
(10)  16  App.  Cas.  400.  (21)  Pp.  81,  104. 
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The  Judge  of  the  Exchequer  Court  now  (July       iwi 
18th,  1901),  delivered  judgment.  Eaxbueq 

This  action  is  brought  to  recover  damages  for  injuries  pjJ^Sr" 
to  the  steam-packet  Arabia  and  to  her  cargo.  On  the  Oompaot 
26th  of  September,  1897,  the  Arabia,  on  a  voyage  out-  the  Kino. 
ward  from  the  port  of  Montreal,  and  while  passing 
through  the  ship  channel  at  Gap  a  la  Roche,  in  the  St.  ,« 
Lawrence  River,  took  the  ground  or  struck  against 
some  obstruction  and  was  badly  injured  and  the 
cargo  damaged.  The  work  of  making  a  ship  channel 
between  Montreal  and  Quebec  with  a  depth  of  twenty- 
seven  and  one-half  feet  of  water  was  commenced  by 
the  Harbour  Commissioners  of  Montreal  and  continued 
by  the  Government  of  Canada.  This  work,  after  the 
Government  took  it  over  in  1889,  was  carried  on  under 
the  direction  of  the  Minister  of  Public  Works.  The 
portion  of  the  channel  where  the  accident  to  the  Arabia 
occurred  was  finished  in  the  year  1894.  During  the 
construction  of  the  channel,  the  work  of  excavation 
was  tested  from  time  to  time  by  sweeping  the  channel 
to  see  if  the  required  depth  had  been  obtained.  But 
after  the  work  was  finished  no  further  tests  were  made 
and  no  sweeping  took  place  prior  to  the  accident 
referred  to.  After  the  accident  the  Minister  of  Public 
Works  caused  the  channel  at  Cap  h  la  Roche  to  be 
swept,  when  two  anchors  and  a  boulder  were  found 
in  the  channel. 

Having  regard  to  the  evidence  as  to  the  marks  left 
on  the  vessel's  bottom,  and  the  position  in  which  the 
anchors  and  boulder  were  found  it  is  not  probable,  I 
think,  that  the  injuries  to  the  Arabia  were  caused  by 
either  of  the  anchors  or  by  the  boulder.  But  it  is 
obvious  of  course  that  either  she  came  in  contact  with 
some  obstruction  in  the  channel  or  that  she  took  the 
ground  or  bottom,  her  draught  having  been  by  acci- 
dent or  inadvertence  unduly  increased  after  leaving 
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Montreal.  In  the  view  I  take  of  the  case  it  is  not 
necessary  to  come  to  any  conclusion  as  to  which  of 
the  two  things  suggested  is  the  more  likely  to  have 
occurred,  or  as  to  whether  or  not  the  master  and  pilot 
did  not  by  imprudent  navigation  of  the  vessel  con- 
tribute to  the  accident. 

It  is  conceded,  and  if  it  were  not,  it  is  clear  and  well- 
settled  that  the  petition  in  this  case  cannot  be  main- 
tained unless  there  is  some  statute  giving  the  sup- 
pliants the  remedy  which  they  seek. 

By  the  16th  section  of  The  Exchequer  Court  Act  (1) 
it  is  among  other  things  provided  that  the  Exchequer 
Court  shall  have  exclusive  original  jurisdiction  to 
hear  and  determine  '*  (c)  every  claim  against  the  Grown 
arising  out  of  any  death  or  injury  to  the  person  or  to 
property  on  any  public  work  resulting  from  the  negli* 
gence  of  any  oflBlcer  or  servant  of  the  Crown  while 
acting  within  the  scope  of  his  duties  or  employ- 
ment ;"  and  "(rf)  every  claim  against  the  Crown  arising 
under  any  law  of  Canada.''  I  refer  to  the  latter  pro- 
vision in  respect  to  claims  arising  under  any  law  of 
Canada  only  to  add  that  it  does  not  in  my  view  come 
in  question  here,  as  there  is  no  law  of  Canada  making 
the  Crown  liable  in  a  case  such  as  this,  unless  it  be 
that  which  is  recognized  in  the  earlier  provision  of 
the  section  that  I  have  cited.  There  is  no  law  under 
which  the  Crown  is  liable  for  the  mere  non-repair  of 
a  public  work,  or  for  not  using,  to  keep  it  in  a  safe  con- 
dition, money  voted  by  Parliament  for  a  public  work 
Whether  in  any  such  case  the  repair  shall  be  made  or 
the  money  expended  is  within  the  discretion  of  the 
Qovemor  in  Council,  or  of  the  Minister  of  the  Crown 
under  whose  charge  the  work  is,  and  for  the  exercise 
of  that  discretion  he  and  they  are  responsible  to  Par- 
liament  alone,   and   not  to  any  court.     As  has  been 

(1)  50-61  Vict,  c  16. 
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frequently  pointed  out  there  is  no  remedy  in  any  such       iwi 
case  unless  the  claim  arises  out  of  a  death  or  injury  to       Tan 
the  i)erson  or  to  the  property  on  a  public  work,  result-  ^^J^JJJ 
ing  from  the  negligence  of  an  officer  or  servant  of  the     Packkt 
Grown  while  acting  within  the  scope  of  his  duties  or         9. 
employment.     I   have  had  occasion  in  a  number  of  Thi  Eibq. 
cases  to  refer  to  this  provision  and  to  discuss  its  origin, 
scope  and  object,  and  I  do  not  see  that  I  can  now  on 
these  subjects  usefully  add  anything  to  what  I  stated 
in  The  City  of  Quebec  v.  The  Quten  (1) ;  and  in  Lavaie 
T.  The  Queen  (2).     On  the  general  question  of  the 
liability  of  the  Grown  for  torts  I  have  nothing  to  add 
to  what  I  stated  in  the  cases  referred  to. 

The  first  question  in  all  these  cases  is  as  to  whether 
or  not  the  accident  occurred  on  a  public  work.  The 
Exchequer  Court  Act  contains  no  definition  of  the 
expression  "  public  work,"  but  the  Act  from  which  the 
provision  in  question,  clause  (c)  of  section  16,  was 
adopted,  contained  such  a  definition.  It  will  be  found 
in  7% 6  Revised  Statutes  of  Canada^  chapter  40,  section 
1  (c)  and  is  re-enacted  in  The  Expropriation  Act  (8). 
With  the  exception  of  some  works  that  are  under  the 
charge  of  other  ministers,  the  Minister  of  Public  Works 
is  by  the  7th  section  of  The  Public  Works  Act  given 
the  management,  charge  and  direction  of  the  public 
works  so  enumerated.  Among  them  we  find  "the 
"  construction  and  repair  of  *  *  works  for  improv- 
'*  ing  the  navigation  of  any  water."  Now  it  cannot 
be  doubted  that  the  ship  channel  between  Montreal 
and  Quebec  is  a  work  £>r  improving  the  navigation  of 
the  St.  Lawrence  River ;  and  that  while  the  work  was 
in  the  course  of  construction  or  under  repair  it  waj  a 
public  work  under  the  management,  charge  and  direc- 
tion of  the  Minister  of  Public  Works.    The  same  may 

(1)  2  Ex.  C.  R.  262  ;  3  Ex.  C.  R.     (2)  3  Ex.  C.  R.  96. 
164.  (3)  62  Vict.  c.  13  8.  2  {d). 
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1901  be  said  of  any  work  of  dredging  or  excavation  to 
deepen  or  widen  the  channel  of  any  navigable  water 
in  Canada.  But  it  does  not  follow  that  once  the 
Minister  has  expended  public  money  for  such  a  pur- 
pose the  Crown  is  for  all  time  bound  to  keep  such 
Thb^Ktko.  channel  clear  and  safe  for  navigation ;  and  that  for  any 
failure  to  do  so  it  must  answer  in  damages.  It  is 
argued  that  the  section  of  The  Public  Works  Act 
to  which  reference  has  been  made,  and  the  9th  section 
of  the  same  Act,  which  provides  that  the  minister 
shall  direct  the  construction,  maintenance  and  repair 
of  all  harbours,  roads  or  parts  of  roads,  bridges,  slides 
and  other  public  works  and  buildings  constructed  or 
maintained  at  the  expense  of  Canada,  impose  that  duty 
and  responsibility  on  the  Minister,  and  that  the  Crown 
is  liable  for  his  failure  to  maintain  any  public  work 
and  to  keep  it  in  repair.  With  that  view  I  do  not 
agree.  I  do  not  think  it  was  the  intention  of  Parlia- 
ment in  enacting  The  Public  Works  Act  to  impose 
any  such  obligation  or  responsibility  on  the  minister 
and  through  him  on  the  Crown.  There  is  an  evident 
intention  to  provide  that  when  any  work  of  the  kind 
was  to  be  done,  it  should,  in  respect  of  the  enumerated 
works,  be  done  under  the  direction  of  the  Minister  of 
Public  Works ;  but  I  do  not  think  there  was  any  inten- 
tion to  make  any  such  marked  and  striking  departure 
from  well  understood  rules  and  principles  of  govern- 
ment as  that  contended  for.  The  Public  Works  Act 
was  passed  long  before  The  Exchequer  Court  Act,  and 
it  cannot  be  doubted  that  it  was  never  intended  by 
any  provision  occurring  therein  to  subject  the  Minister 
in  respect  of  his  i>olitical  action  or  his  discretion,  or 
the  Crown's  as  to  the  expenditure  of  public  money,  to 
the  jurisdiction  of  any  court. 

On  the  broad  question  as  to  whether  or  not   the 
Crown  was  under  a  legal  obligation  to  keep  the  ship 
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channel  at  Cap  a  la  Roche  in  repair,  and  to  sweep  it       i^oi 
and  see  that  no  oljstruction  had  occurred  therein,  my       tm 
opinion  is  that  no  such  obligation  existed.     The  impor-  j^^^°^^ 
tance  of  such  precautionary  measures  is   not   ques-     Pagkvt 
tioned,  and  the  expenditure  necessary  for  the  purpose         ^^ 
is  small  and  trifling  compared  with   the  great  com-  ThiKihg. 
mercial  interests   involved.     But  the  question  as  to    ■"■y— 
whether  the  public  money  should  be  so  expended  or  '■*•»«»«• 
not  was  for  the  G-overnor  in  Council,  or  the  responsi- 
ble minister  to  determine,  and  it  is  not  for  the  court 
to   review  the  exercise  of  that   discretion.     On  this 
question   I  adhere,  without  repeating  them,  to  the 
views  that  1  expressed  in  McHugh  v.  The  Queen  (1). 

As  for  the  Chief  Engineer  of  the  Department  of 
Public  Works,  and  the  oflB.cers  under  him,  it  is  clear 
that  it  was  no  part  of  their  duties,  without  instruc- 
tions and  directions  from  the  Minister,  to  undertake 
the  sweeping  of  this  channel,  or  to  take  any  steps  to 
keep  it  free  from  obstructions.  Having  no  such  duty 
they  could  not  of  course  neglect  it ;  and  there  is  nothing 
in  what  they  did  or  omitted  to  do  to  sustain  the  pre- 
sent petition. 

Some  reliance  is  placed  by  the  suppliants  on  the 
fact  that  the  Arabia  was  duly  cleared  by  the  Fort 
Warden  of  Montreal,  and  that  it  is  one  of  the  regula- 
tions of  the  port  that  he  shall  not  issue  his  certificate 
of  clearance  to  any  vessel  which  in  his  judgment  is 
too  deeply  laden  to  pass  with  safety  through  the  ship 
channel  between  Montreal  and  Quebec.  This  it  is  said 
is  a  representation  that  the  Arabia  might  at  the  date 
of  the  accident  pass  through  the  channel  safely,  and 
that  there  were  no  obstructions  in  it  to  render  its  navi- 
gation dangerous.  To  that  branch  of  the  suppliants' 
case  there  are  several  answers  which,  it  seems  to  me, 
dispose  of  it.     First,  there  is  no  statute  that  makes  the 

(I)  6  Ex.  C.  R.  374. 
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1^1       Crown  liable  for  any  misrepreBentation  of  its  officers, 
TfiiB       unless  such  misrepresentation  should  amount  to  negli- 
^^c2  ff®*^®  within  clause   (c)  of  the   16th  section  of  The 
P^cxn     Exchequer  Court  Act ;  and  without  some  such  statute 
y^         the  Crown  is  not  liat)le.     Then  the  port  warden  and 
Tgj  KiMfl,  deputy  port  wardens  of  Montreal  are  not  officers  and 
servants  of  the  Crown  within   the  meaning  of  the 
provision  cited  from   The  Exchequer  Court  Act ;  and 
they  had  no  duty  to  see  that  the  ship  channel  at  Cap 
k  la  Boche  was  kept  in  repair  and  free  from  obstruc- 
tion or  that  it  was  swept.    They  had  in  the  clearing 
of  vessels  to  act  upon  the  information  given  them  from 
day  to  day  as  to  the  depth  of  water  in  the  channel, 
and  there  is  not  the  slightest  ground  for  holding  that 
the  accident  was  due  to  any  negligence  or  default  on 
their  part. 

There  will  be  judgment  that  the  suppliants  are  not 
entitled  to  any  portion  of  the  relief  sought  by  their 
petition ;  and  the  costs,  as  usual,  will  follow  the  event. 

Judgment  accordingly. 
Solicitors  for  suppliants :  McCarthy ^  Osier ^  Hoskin    Sf 

Creelman. 
Solicitor  for  respondent :  /.  /.  O'Meara. 
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NOVA  SCOTIA  ADMIRALTY  DISTRICT. 


WALTER  N.  CONWELL  &  R.  E.  CON- ) 
WELL,  Owners  of  the  Schooner  >  Pij^inttffs; 
CARRIE  E,  SAYWAtiD  ) 


1901 


VUj% 


AGAINST 

THE  SCHOONER  "  RELIANCE'' Defendant. 

AdflniraUy  law-^OoUimMr-^FiMng  Ptmli    Sufficw^y  of  Anchor  UglU — 
Cc^nUu  navigation. 

The  C  E.  S.y  a  fishing  schooner,  while  lying  at  anchor  on  Bank 
Qaero,  was  ran  into  and  sank  bj  aaotker  fishing  vessel  the  B», 
which  was  duuBging  her  berth  in  the  Bight  time.  The  weather 
was  fine  and  the  sea  smooth.  The  (7.  E.  S.  war  displaying  a 
light  in  order  to  comply  with  the  regulations  ;  but  it  was  claimed 
by  the  crew  of  the  R.  that  they  did  not  see  the  b'ght  until  it  was 
too  late  to  avoid  a  collision.  It  was  shown  that  the  R,  had  been 
fishing  in  a  berth  four  or  five  miles  distant  from  the  C,  E.  8,, 
that  her  crew  knew  that  there  were  a  number  of  vessehi  fishing  in 
their  yidnity,  and  that  the  master  of  the  R,  took  no  extra  pre- 
cautions in  railing  at  night  over  the  closely  crowded  fishing 
grounds,  but  on  the  contrary  went  below  himself  leaving  the 
ship  under  fuU  sail  to  the  charge  of  those  on  deck. 

Hdd,  that  the  R,  was  solely  to  blame  for  the  collision. 

Action  m  rem  for  damages  arising  out  of  a  collision 
at  sea. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

The  case  was  heard  at  HalifSu,  N.S.,  on  September 
2l8t,  1900;  Febrnary  6th  and  7th,  1901;  March  8th 
and  12th,  1901. 

W.  J5.  A.  Ritchie,  K.C.,  for  the  plaintiffs ; 

R.  E.  Harris,  K.C,  for  the  defendant. 
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woi  McDonald  (CJ.)  L.J.  now  (May  2nd,  1901,)  deliverea 

OcwwiiLL    judgment 

,p^  The  Carrie  E.  Sayward,  a  fishing  schooner  of  the 

SoHoovsB  Port  of  Provincetown,  United  States  of  America,  while 

in  pursuit  of  her  fishing  voyage  was  at  anchor  on 

Bank  Quero,  about  one  hundred  miles  east  of  Sable 
Island,  on  the  morning  of  the  6th  September,  1901. 
The  schooner  had  a  crew  of  twelve  men  all  told  and 
had  nearly  completed  her  cargo  of  fish,  when  about 
three  o'clock  on  the  morning  of  the  day  mentioned, 
she  was  run  into  by  a  schooner  afterwards  ascertained 
to  be  the  Reliance  of  Nova  Scotia,  also  fishing  on  the 
Bank  Quero.  The  result  of  the  collision  was  that  the 
Carrie  Sayward  sank  at  her  anchors,  and  the  vessel 
and  cargo  were  totally  lost.  The  wind  was  blowing 
about  a  three  or  four  knot  breeze  from  the  W.  S.  W.  or 
S.  W.  The  Carrie  Sayward  had  occupied  the  berth  at 
which  she  was  anchored  when  the  collision  took  place 
for  about  a  fortnight,  and  three  other  fishing  vessels, 
the  Lottie  Burns,  A.  K.  Damon  and  the  HalHe  Western^ 
were  anchored  southerly  from  her  at  distances  varying 
from  half  a  mile  to  a  mile  and  a  half.  The  Reliance 
had  also  been  fishing  in  the  neighbourhood  for  some 
weeks  at  a  distance  of  three  or  four  miles  from  the 
Carrie  E,  Sayward,  and  having  resolved  to  change  her 
berth  her  master  was,  when  the  collision  occurred, 
sailing  through  and  among  the  vessels  anchored  in 
the  immediate  neighbourhood  of  the  Carrie  Sayward. 
Some  hours  before  the  collision,  the  Reliance  had  passed 
and  spoken  the  Lottie  Burns  while  sailing  N.  N.  W.  or 
N.  W.  on  the  port  tack,  and,  having  tacked,  was  sailing 
a  course  near  south  and  on  the  port  tack  when  the  col- 
lision occurred.  At  the  time  of  the  collision  the  Reli- 
ance had  all  her  sails  set  and  was  making  between 
two  and  one  half  and  three  miles  an  hour  speed.  It 
is  generally  admitted  on  both  sides  that  during  the 
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early  part  of  the  night  of  the  5th  September  that  the       l^l 
weather  was  fine,  the  sea  smooth  with  a  slight  ground    Covwn&L 
swell,   bright  moonlight    and    clear   starlight.      The       .jj^ 
moon  sank  about  2  a.m.   on  the   6th  September,  and  Schoohir 
there  is  much  discrepancy  as  to  the  state  of  the  atmos- 
phere  after  the  moon   had    disappeared,   one   party 
alleging  that  the  night  became  dark  and  cloudy,  while 
the  others  declare  that  it  continued  fine  and  clear  till 
the  collision  took  place.     There  is  no  question  that  the 
Reliance  struck  the  Carrie  F.  Sayward  a  square  blow 
about  midships,  and  that  from  the  effects  of  that  blow 
the  latter  vessel  with  her  cargo  sank  about  two  hours 
after  the  collision,  after  every  effort  had  been  made  to 
save  her  by  pumping.    The  only  question  for  discus- 
sion, therefore,  is  that  raised  by  the  defendant  vessel 
in  her  preliminary  act,  namely,  "  the  fault  or  default 
*'  attributed  to  the  Carrie  E,  Sayward^  is  as  follows : 

a.  "  She  was  carrying  no  light  at  all. 

b.  The  light,  if  any,  carried  by  her  was  very  dim 
and  indistinct,  and  not.in  accordance  with  the  regula- 
tions for  preventing  collisions  at  sea. 

c.  The  light  was  not  so  constructed  as  to  shew  a 
clear  or  uniform  unbroken  light,  nor  was  the  same 
visible  at  a  distance  of  at  least  one  mile  ;  but  was  a 
very  dim  and  indistinct  light,  and  was  only  visible  a 
few  feet  from  the  said  ship." 

This  is  the  only  defence  the  defendant  attempted 
to  make  at  the  trial,  except  the  contention  that  as  the 
Reliance  was  on  the  eve  of  collision  with  the  other 
vessel,  the  man  at  her  wheel  was  misled  by  a  cry  from 
the  watch  on  the  Sayward  to  "keep  off."  There  is  in 
this  case  the  contradictions  or  discrepancies  usually 
met  with  in  cases  relating  to  accidents  at  sea ;  but  so 
far  as  I  could  judge  the  witnesses  on  both  sides  were 
respectable  people  of  their  class,  and  the  contradictions 
and  discrepancies  appearing  in  the  evidence  may,  I 
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1901       think,  fairly  enough  be  attributed  to  careless  observa- 
CoirwiBLL   tion  of  facts  in  which  they  did  not  feel  personally 

j^       interested  at  the  time,  and  which,  when  the  incidents 
BoBooHut  were  recalled  after  the  accident,  naturally  presented 

'  themselves  in  a  more  or  less  distinct  and  truthful 

light  according  to  the  intelligence  of  the  observer. 
The  first  question,  therefore,  is — was  the  light  exhibited 
by  the  Carrie  E.  Sayward  such  as  the  statute  requires,  on 
the  night  of  and  up  to  the  time  of  the  collision  ?    That 
there  was  a  light  of  some  sort,  intended  to  fulfil  the 
regulation  requirements  is,  I  think,  beyond  question. 
The  watch  on  the  deck  of  the  Reliance,  at  the  time  of 
the  collision,  admit  that  a  light  was  burning  in  the 
rigging  of  the   Carrie  E.  Sayward,  but  so  dim  and 
imperfect  was  it,  that  they  did  not  see  it  until  they 
had  approached  so  near  the  other  vessel  as  to  render 
avoidance  of  the  collision  impossible.    This  defence  of 
the  Reliance  rests  largely  upon  the  fact  that  while  on 
her  voyage  from  Provincetown  to  the  fishing  grounds 
the  lamp  of  the  Carrie  E.  Sayward  shewed  some  defect 
which   rendered  some  repairs  necessary.     This   was 
done  by  removing  from  the  large  lantern  (protecting 
the  inside  lamp)  the  defective  lamp,  and  substituting^ 
another,  repairs  which  the  plaintiff's  allege  were  entirely 
satisfactory,  and  furnished  a  light  during  the  seven  or 
eight  weeks  they  were  on  the  fishing  grounds  suffi- 
ciently strong  and  clear  and  bright  to  meet  all  the 
requirements  of  the  regulations  in  that  behalf.     The 
evidence  of  the  master  and  crew  of  the  Carrie  E.  Say- 
ward  is  very  clear  and  positive  as  to  the  sufficiency  of 
the  light  during  the  whole  voyage  up  to  the  time  of  the 
collision.     It  appears  that  in  these   vessels,  while   at 
anchor  on  the  banks,  only  one  of  the  crew  is  on  watch 
at  night  at  the  same  time,  and  they  take  their  turn   of 
an  hour  each  on  watch.    The  man  on  watch  at  the 
time  of  the  collision  swears  positively  that,  when   he 
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came  on  deck  to  take  hiB  turn,  the  lamp  was  burning  i^i 
clear  an4  bright  aa  i^aual,  and  quite  equal  to  the  lights  Oovwxll 
of  the  vessels  anchored  around  them.  The  master  f^ 
says  he  was  present  when  the  light  was  hoisted  into  Schqq^jbb 
the  rigging  on  the  evening  of  the  5th  September,  that 
it  was  then  burning  bright  and  clear,  and  that  when 
he  left  the  deck  at  10  p.m.  on  the  night  of  the  5th 
September  it  was  burning  clear  and  bright,  and  each 
of  the  crew  in  succession  who  had  been  on  watcn 
from  the  time  the  lamp  was  lighted,  on  the  evening  of 
the  5th  September  till  the  collision  occurred,  testified 
that  the  light  burned  that  night,  while  they  were 
respectively  on  deck,  as  bright  and  clear  as  throughout 
the  preceding  part  of  the  voyage,  and  that  it  was  only 
after  the  jar  caused  by  the  collision  that  the  light 
apparently  became  less  brilliant  than  usual.  This 
evidence  of  those  on  board  the  vessel,  who  have  best 
opi>ortunity  of  learning  and  knowing  the  facts  as  to 
which  they  testify,  has  not  in  my  opinion  been  seri- 
ously, if  at  all,  shaken  or  impugned  by  testimony  on  the 
part  of  the  defendant  vessel,  while  it  is  corroborated 
very  strongly  indeed  by  the  evidence  of  those  on  board 
the  schooners  in  the  immediate  neighbourhood  of  the 
Carrie  E.  Sayward  on  the  night  of  the  collision,  and 
as  to  the  general  character  of  the  light  on  board  the 
Carrie  E.  Sayward,  not  only  on  the  night  and  morning 
of  the  collision,  but  during  the  whole  period  of  her 
voyage  on  the  banks.  These  witnesses  are  Brier, 
master  of  the  Lottie  Burns ;  Silver,  master  of  the  Ada 
K'  Damon;  Marshall,  master  of  the  Hattie  Western; 
and  Gasper,  a  fisherman  on  the  Ada  K,  Damon,  Some 
of  the  fishermen  on  the  neighbouring  schooners  testified 
that  they  did  not  see  a  light  on  the  Carrie  E.  Sayward 
shewing  during  some  part  of  the  night  of  the  5th  or  6th 
September.  In  itself  this  testimony  is  in  my  opinion 
worthy  of  little  consideration  in  the  face  of  the  testi- 
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1901       mony  of  the  masters  and  others   from  the  vessels  to 
CoNWELL    which  I  have  referred.     It  is  significant  that  the  people 

r^^       on  the  deck  of  the  Reliance  admit  that  they  saw  a  light 
SoHooNEB  in   the  rigging   of  the    Carrie    E,    Sapward  as   they 

approached  her,  but  not  in  time  to  avoid  collision. 

The  evidence  in  my  opinion  discloses  strong  evidence 
of  careless  navigation  on  the  part  of  those  in  charge  of 
the  Reliance.  They  were  sailing  at  night  over  waters 
covered,  more  or  less,  with  those  fishing  vessels  at 
anchor.  They  had  previously  fished  in  a  berth  four 
or  five  miles  distant,  and  one  would  suppose  extra 
precaution  would  be  taken  on  coming  on  new  ground 
among  vessels  anchored  close  together.  But  instead 
of  that  we  find  the  master  asleep  in  his  cabin,  having 
given  those  left  in  charge  a  roving  commission  among 
these  anchored  vessels,  and  she  pursued  her  way 
under  full  sail,  and  in  my  opinion  with  careless  and 
insufficient  watch,  with  the  result  of  the  loss  of  this 
vessel  and  cargo.  I  am  also  of  opinion  that  the  light 
of  the  Carrie  E.  Sayward  was,  before  and  up  to  the 
time  of  the  actual  collision  between  the  vessels,  a 
bright  and  sufficient  light  as  required  by  the  regula- 
tions in  that  behalf,  and  that  if  a  sufficient  watch  had 
been  kept  on  board  the  Reliance,  collision  would  have 
been  avoided.  I  am  also  of  opinion  that  the  Reliance 
is  solely  to  blame  for  the  collision  complained  of,  and 
that  there  must  be  judgment  against  her  for  the  conse- 
quent damage  with  costs.  There  will  be  a  decree 
accordingly,  and  it  will  be  referred  to  the  registrar  and 
merchants  to  assess  the  damages. 

Judgment  accordingly. 

Solicitors  for  plaintiffs :   Borden,  Ritchie  8c  Chisholm, 

Solicitors  for  defendant :  Harris,  Henry  Sc  Cahan. 
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THE    BOSTON    RUBBER    SHOE  )   p,  „„,„,.  i«>i 

COMPANY 1   ^'^INTIFF,  ^^^^ 

AND 

THE  BOSTON  RUBBER  COMPANY  |  dkfbndant 
OF  MONTREAL  (Limited) |  ^»™ndant. 

Tradt-mark — Infringement — CorporcUe  name — Use  of  when  conflieting  with 
trctde-mark — Fraud — Intent  to  deceive. 

In  the  absence  of  fraud  or  bad  faith,  a  body  corporate  may  use  its  own 
name  on  goods  of  its  own  mannfacture,  although  such  nse  may 
tend  to  confuse  its  goods  with  goods  of  the  same  kind  bearing  the 
trade- mark  of  another  manufacturer. 

2.  Where  the  defendants,  a  body  corporate,  had  obtained  their  name 
before  a  trade-mark  with  which  such  name  was  said  to  conflict 
had  been  registered  in  Canada  by  the  plain ti£b,  a  foreign  cor- 
poration, and  it  was  not  shown  that  the  defendants  had  adopted 
such  name  with  intent  to  deceive  the  public,  nor  to  sell  their  goods 
as  those  of  the  plaintiffs,  the  court  refused  to  restrain  the  defend- 
ants from  using  their  corporate  name  upon  goods  manufactured 
by  them. 

1  HIS  was  an  action  to  restrain  the  alleged  infringe" 
ment  of  a  trade-mark  (1). 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

May  14th,  1901. 

The  case  was  heard  at  Montreal. 

jR.  V.  Sinclair  for  the  plaintiffs ; 

The  Canadian  trade-mark  of  the  plaintiffs  was 
registered  before  the  incorporation  of  the  defendants. 
Uf  coarse  the  chief  value  of  a  trade- mark  in  this  coun- 
try is  a  juridical  one.  You  must  obtain  registration 
before  you  can  bring  an  action.     If  any  one  passed  off 

(1)  This  case  was  formerly  be-  the  plaintiffs'  statement  of  daim. 
fore  the  court  upon  demurrer  to    See  ante  p.  9. 
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1901  his  goods  as  those  of  your  own  manufacture  you 

Thm  always  had  a  common  law  action  for  the  fraud  ;  but 

RuBBBB  y^^  cannot  restrain  an  infringement  unless  you  have 

Shoe  Co.  registered  your  mark  in  Canada.     Once  having  done 

The  that,  you  can  restrain  the  use  of  your  mark  whether  it 

RuBMB  ^®  ^^^^  fraudulently  or  not.     It   is  not  necessary  to 

Co.  OF  charge  fraud  in  an  action  for  infringement :  neither  is 

MOSTBXAL.    .  - 

- it  necessary  to  show  an  intention  to  deceive.     Pinio  v. 

^tS^^l  Badman  (1);  Sebastian  on  Trade-marks  (2);  Boston 
Rubber  Shoe  Co.  v.  Boston  Rubber  Company  (8) ;  Orr- 
Ewing  V.  Johnson  (4). 

It  is  the  duty  of  the  defendants  to  exonerate  them- 
selves when  we  establish  our  right  to  the  trade-mark. 
It  is  for  them  to  show  that  the  unwary  and  incautious 
purchaser  could  not  have  been  deceived  into  bu3dng 
the  defendants'  goods  for  those  of  the  plaintiffs. 

They  have  no  right  to  adopt  as  their  corporate 
name,  a  name  that  has  already  been  made  the  subject 
of  a  trade-mark.  The  courts  do  not  treat  corporations 
with  the  same  leniency  as  individuals  in  cases  where 
the  alleged  infringement  consists  in  the  use  of  a  name. 
Gites  Celluloid  Manufacturing  Co.  t.  CeUonite  Manu- 
facturing Co.  (5) ;  Indian  Rubber  Co.  v.  Rubber  Comb 
and  Jeioellery  Co.  (6) ;  Smith  v.  Fair  C?) ;  26  American 
and  English  Encyclopcedia  of  Law  (8) ;  Radde  v.  Nor- 
man  (9). 

The  evidence  discloses  that  defendants  adopted  our 
trade-mark  because  our  goods  had  an  established  place 
on  the  market. 

A.  McOoun  for  the  defendants ; 

Plaintiffs  must  show  that  defendants  used  and 
employed  the  trade-mark  with  intention  to  deceive  the 

(1)  8  R.  P.  0.  181.  f5)  32  Fed.  Eep.  94. 

(2)  2nd  ed.  p.  124.  (6)  45  N.  Y.  (S.  C.)  258. 

(3)  149  Mass.  436.  (7)  14  Ont.  R.  729. 

(4)  13  Ch.  D.  434.  (8)  Pp.  321,  444. 

(9)  L.  R.  14  Eq.  348. 
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public.    That  is  clearly  the  intention  of  the  statute.       1901 
That  has  not  been  established  by  the  evidence.     The       Tn 
decisions  cited  by  counsel  for  plaintiffs  were  based     ^^bbmi 
upon  a  different  law  entirely  from  ours.  Shoi  Co. 

The  defendants  cannot  be  said  to  be  infringing  the       xhb 
plaintiffs'  trade-mark  by  simply  using  their  corporate     Bobtow 
name  on  their  goods.     Cites  Brown  on  Trade-marks  (1);     Co.  or 
Sebastian  on  Trade-marks  (2) ;  Dalloz :  Juris.  Gin  (3) ;  ^^f^^- 
Dalloz  :  Juris.  Gin.  (4). 

R.  V.  Sinclair  in  reply  cited  Kerlt/  on  Trade-marks  (5) ; 
Browne  on  Trade-marks  (6) ;  American  and  En^.  Ency.  of 
Law  (7) ;  Re  Paine' s  Trade-mark  (8) ;  Millington  v.  Fox 
<9) ;  "  Singer''  Machine  Manufacturers  v.  Wilson  (10)- 

The  Judge  of  the  Exchequer  Court  now  (Sep- 
tember 21st,  1901),  delivered  judgment. 

The  action  is  brought  to  restrain  the  defendant  com- 
I>any  from  impressing  or  using  upon  rubber  boots  and 
shoes  manufactured  by  it  words  that  constitute  in  sub- 
stance its  corporate  name,  and  for  damages  for  an 
alleged  infringement,  by  such  use  of  its  name,  of  the 
plaintiff  company's  registered  trade-mark. 

The  plaintiff  company  was  in  1858  incorporated 
under  the  laws  of  the  Commonwealth  of  Massachu- 
setts, by  the  name  of  ''The  Maiden  Manufacturing 
Company,"  for  the  purpose  of  manufacturing  cotton, 
silk,  linen,  flax,  or  india  rubber  goods  at  the  town  of 
Maiden.  In  1855  its  name  was  by  an  Act  of  the  Com- 
monwealth changed  to  "The  Boston  Rubber  Shoe 
Company."  Since  that  time  it  has  continued  to  do 
business  by  that  name,  and  its  business  has  prospered. 
In  rubber  boots  and  shoes  it  manufactures  two  grades 

(1)  2nd  ed.  p.  197.  (6)  2nd  ed.  p.  197. 

(2)  2nd  ed.  p.  24.  (7)  Vol.  26  p.  429. 

(3)  [1878]  II  2a,  (8)  66  L.  J.  Ch.  365  ;  66  L.  T.  642. 

(4)  (1880]  I.  90.  (9)  3  My.  &  Cr.  338. 

(5)  2&d  ed.  pp.  4, 14,  316,  .349.  (10)  3  App.  (}a8.  at  p.  391. 
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1901       or  lines  of  goods ;  the  one  that  which  is  spoken  of  as 

Kb       "  The  Boston  Bubber  Shoe  Line,"  and  the  other  as  "  The 

RuBOTt    ^*y  S^**®  Line."    The  former  are  known  to  the  trade, 

ShobCo.    and  have   been  since  as   early   as  1865  at  least,  as 

Thb  "  Bostons."  The-other  grade  is  known  as  "  Bay  State." 
RuBBBB  ^^^  company's  annual  output  of  rubbers  is  about 
Co.  OF     twelve  million  pairs.     Mr.  Sawyer  puts  it  at  from  ten 

to  fifteen  millions.     Of  this  quantity  about  half  are 

"  Bostons  "  and  half  "  Bay  State."  These  goods  are 
sold  in  the  United  States,  in  Europe,  and  in  Canada. 
But  the  sale  in  Canada  is  not,  I  infer  from  the  evidence, 
large.  Mr.  Smith,  of  French  &  Smith,  of  Montreal, 
shoe  merchants,  for  some  seven  years  prior  to  last  year, 
sold  from  fifteen  hundred  to  two  thousand  dollars  worth 
of  these  goods  per  annum,  but  not  so  many  during  the 
last  year.  Mr.  O'Brien,  another  Montreal  boot  and 
shoe  merchant,  says  that  at  present  he  sells  a  very 
small  quantity  of  the  plaintiflTs  goods,*and  he  explains 
the  reason  to  be  that  the  duty  is  too  great ;  that  it 
keeps  out  American  rubber  goods  for  the  last  few 
years  excepting  job  lots  sold  at  a  reduction  in  price. 
The  regular  goods  they  do  not  buy  because  they  are 
too  high.  Mr.  Q-eorge  H.  Mayo,  of  William  F.  Mayo 
&  Company,  Boston,  who  are  wholesale  dealers  in 
rubber  shoes,  and  who  sell,  all  over  the  United  States 
and  in  Canada,  rubber  shoes  made  by  the  plaintiff 
company,  gives  from  his  books  the  sales  in  Canada  in 
the  year  1900  of  such  goods  at  something  less  than 
five  hundred  dollars  worth. 

In  April,  1897,  the  plaintiff  obtained  registration  in 
the  United  States  Patent  Office  of  the  words  "  Boston 
Eubber  Shoe  Company,"  as  a  trade-mark  for  rubber 
boots  and  shoes.  And  in  October  in  the  same  year  it 
obtained  registration  in  Canada  of  the  same  words  as 
a  specific  trade-mark  to  be  applied  to  the  sale  of  rub- 
ber boots  and  shoes.     In  October,  1896,  The  Toronto 
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Rubber  Shoe  Manafactnring  Company,  Limited,  had       i^oi 
upon  the  allegation  that  it  had  been  the  first  to  use      ^i 
the  same,  registered  as  a  specific  trade-mark  to  be     ^^^^ 
applied  to  the. sale  of  rubber  boots  and  shoes  the  word   Shob  Co. 
''Boston,"  and  on  September  2'7th,   1897,  the  latter       i^b 
company  assigned  all  its  right,  title  and  interest  in     j|^^^ 
such  specific  trade-mark  to  the  plaintiffis,  but  without,     Co.  ov 
so  far  as  appears,  any  assignment  of  any  interest  in 
the  business  in  which  The  Toronto   Company  bad 
used  or  intended  to  use  such  trade-mark. 

In  1878,  George  H.  Hood  and  others  obtained,  in 
accordance  with  the  laws  of  the  Commonwealth  of 
Massachusetts,  then  in  force,  a  certificate  of  incorpo- 
ration as  The  Boston  Rubber  Company,  with  power, 
among  other  things,  to  manufacture  and  sell  articles 
consisting  wholly  or  in  part  of  india  rubber.  For 
some  ten  years  this  company  confined  its  manufacture 
and  business  to  articles  other  than  rubber  boots  or 
shoes.  It  then  commenced  to  manufacture  such 
articles,  and  in  1889  it  registered  in  the  United 
States  Patent  Office  a  trade-mark  for  india  rubber 
boots  and  shoes  consisting  of  a  bell  upon  which 
appear  the  words  "  Boston  Rubber  Co  ,  Boston,  Mass." 
The  Boston  Rubber  Shoe  Company  becoming  aware 
of  the  intention  of  the  Boston  Rubber  Company  to 
engage  in  the  manufacture  of  boots  and  shoes,  applied, 
in  the  first  instance^  to  the  Attorney-General  of  the 
Commonwealth,  praying  him  to  file  an  information 
in  the  nature  of  a  writ  of  quo  warranto  against  The 
Boston  Rubber  Company  to  the  end  that  the  latter 
company  might  show  by  what  warrant  it  used  its 
name.  The  application  being  refused,  a  petition  was 
presented  to  the  Supreme  Judicial  Court  of  the  Com- 
monwealth for  leave  to  The  Boston  Rubber  Shoe  Com- 
pany to  file  such  an  information.  The  petition  was 
dismissed. 
13 
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1901  lix  1896,  The  Boston  Rubber  Oompany  appears  to 

Tn  have  gone  out  of  the  busmess  of  manufacturing  rah* 
5?J^  ber  boots  and  shoes,  and  the  promoter  of  the  defendant 
ShoiOo.  company  purchased  for  nine  thousand  dollars  the 
T^B  portion  of  its  tools,  machinery  and  plant  mentioned  in 
Rnm^*  the  agreement,  a  copy  of  which  is  in  evidence.  The 
Oo.  ov  purchase  included,  among  other  things,  all  calenders, 
blocks,  dies,  patterns,  moulds,  and  all  furniture  and 
tools  specially  adapted  for  the  manufacture  of  rubber 
boots  and  shoes.  This  sale  was  effected  on  the  Soth 
of  May,  1896.  On  the  26th  of  August  of  that  year  an 
application  was  made  by  Charles  L.  Higgins,  the 
purchaser  of  this  plant,  and  others,  for  incorporation 
under  Hie  Companies  Act  (1)  by  the  name  of  ••The 
Boston  Rubber  Oompany  of  Montreal,  Limited,*'  for 
the  purpose  of  carrying  on  the  business  of  manu- 
facturer of  all  kinds  of  rubber  and  gutta  percha 
goods,  and  of  all  goods  in  the  manufacture  of  which 
rubber  or  gutta  percha  is  used,  and  for  the  purpose  of 
dealing  in  such  goods.  After  publication  of  the  notice 
of  application,  letters  patent  were,  on  the  27th  day  of 
November,  1896,  issued  under  the  Great  Seal  of 
Canada  incorporating  the  company  for  the  purposes 
mentioned.  In  explanation  of  the  choice  of  name,  Mr 
Higgins  says  that  "  the  town  of  St.  Jerome  had  voted 
"  a  bonus  of  fifty  thousand  dollars  to  the  new  company 
*'  starting,  and  designated  that  company  as  The  Boston 
**  Rubber  Company.  Consequently  we  would  have  had 
**  to  have  another  vote  taken  in  the  town  and  at  con- 
"  siderable  cost,  and  we  thought  it  best  to  go  on  with 
**  the  same  name  under  the  circumstances.*'  The 
Boston  Rubber  Company,  like  most  rubber  shoe  com- 
panies, had  made  two  grades  of  rubber  boots  and  shoes, 
the  better  grade  had  impressed  upon  it  the  name  of 
the  company  on  the  device  of  a  bell  (the  company^s 

(1)  R.  S.  C.  c.  119. 
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tnd^mtak  to  whidi  reference  has  been  made),  and       ^^^ 
tke  others rade  bore  the  name  of  the  Neptune  Rubber       Tnt 
Oompany.    The  defendant  oompany  nerer  uaed  any     ^^^ 
device  of  the  bell  for  the  reason,  aa  stated  by  Mr.    BhoiCo. 
Higgina,  that  he  thought  it  was  a  trade-mark  belong-       Tn 
iBg  to  The  Boston  Rubber  Company,  and  because  it     ^^^^ 
was  in  use  by  the  firm  of  J.  &  T.  Bell,  of  Montreal.     Co.  or 

In  using  the  moulds  purchased  from  The  Boston  Bub-      

ber  Oompany  the  words  "  Boston  "  and  "  Mass."  were  ^^^ 
dropped  and  the  word  "Montreal "  substituted.  The  *' 
defendant  company  also  manufacture  two  grades  of 
rubber  boots  and  shoes.  On  the  better  grade  are 
impressed  the  words  "  The  Boston  Eubber  Company, 
Montreal,  Limited,"  and  these  goods  in  the  com- 
pany's catalogues,  price  lists  and  advertisements  are 
referred  to  as  *'  Boston.*'  In  the  Illustrated  Catalogue, 
Exhibit  No.  16,  will  be  found  the  following :  •  "  Our 
"  Nepture  brand  is  everything  we  claim  for  it — a  high 
"  grade  second,  not  so  good  as  the  Boston,  but  a  good 
*'  clean  well  made  stylish  rubber  that  will  give  excel- 
"  lent  satisfaction  for  the  money,"  and  in  the  same 
catalogue,  as  well  as  in  the  price  list.  Exhibit  No.  16, 
the  words  ^*  Boston  Rubber  Company "  without  any 
addition  of  the  word  "  Montreal"  frequently  occur. 

Now,  although  the  sales  of  the  plaintiffs'  goods  in 
Canada  do  not  appear  to  be,  or  so  far  as  the  evidence 
goes,  to  have  been,  considerable,  the  term  "  Boston"  or 
"  Bostons"  has,  it  seems  to  me,  come  in  some  way  to 
have  a  commercial  value  as  attached  to  rubber  boots 
and  shoes ;  and  this  value  has,  I  think,  been  given  to 
it  by  the  plaintiffs'  enterprise  and  business.  I  come 
to  that  conclusion  notwithstanding  the  fact  that  the 
plaintiffs  have  seen  fit  to  take  from  another  company  an 
asisgnment  of  a  specific  trade-mark,  to  be  applied  to  the 
sale  of  rubber  boots  and  shoes,  consisting  of  the  word 
"  Boston,"  and  obtained  by  such  company  on  the  alle- 
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1901  gation  that  it  was  the  first  to  use  it.  I  express  no 
Tm      opinion  one  way  or  the  other  as  to  the  validity  of  that 

Rdtoul    t'^ade-mark  either  as  used  by  the  company  that  regis- 

ShobCo.  tered  it,  or  in  the  hands  of  the  plaintiff  under  the 
Thb       circumstances  existing  in   this  case.     But  I  am  not 

RuBBMt    P^^P^r^^i  t^  accept  the  allegation  mentioned  as  true. 

Co.  OF  On  the  contrary,  unless  one  splits  hairs  over  the  words 
MoHTMAu  uB^gton"  and  "Bostons"  as  applied  to  rubber  boots 
*^^  and  shoes,  it  seems  to  me  reasonably  certain  that  the 
plaintiff  company  was  the  first  to  make  use  of  the  term 
in  that  connection ;  and  that  any  value  it  has  acquired 
in  that  connection,  any  secondary  meaning  that  it  has 
come  to  have  as  denoting  excellence  in  rubber  bootsi 
and  shoes  has  been  derived  from  its  use  in  the  plain- 
tiffs' business.  And  it  seems  to  me  that  the  defendant 
company  as  honest  manufacturers  and  traders  ought 
to  discontinue  its  use,  except  so  far  as  it  forms  part  of 
the  corporate  name  of  the  company.  But  this  action 
is  not  brought  to  restrain  the  use  of  the  word  *'  Boston" 
or  "  Bostons  "  in  the  company's  catalogues,  price  lists 
and  advertisements,  but  to  restrain  it  from  using 
upon  goods  of  its  own  manufacture  what  in  substance 
is  its  corporate  name ;  the  only  difference  being  the 
omission  of  the  preposition  "of"  before  Montreal. 
But  that  does  not  appear  to  me  of  itself  to  be  of  great 
importance ;  and  I  should  not  have  thought  anything 
of  it  but  for  the  intentional  dropping  of  the  word 
"  Montreal "  also  in  other  connections,  to  which  refer- 
ence has  been  made.  As  it  is  one  cannot  wholly  lose 
sight  of  the*  incident  in  coming  to  a  conclusion  as  to 
whether  the  defendant  is  honestly  impressing  its  cor- 
porate name  on  its  goods ;  or  whether  it  is  endeavour- 
ing to  put  thereon  Eomething  that  will  give  it  the 
advantage  of  the  reputation  acquired  by  the  plaintiffs' 
goods.  It  would,  I  think,  be  much  better  and  safer 
for  the  defendant  to  put  on  its  goods  its  corporate 
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name  in  the  terms  in  which  that  occurs  in  the  letters       1901 
patent.     But  for  Mr.  Higgins*  explanation  I  should,  I       ^f^ 
think,  hare  come  to  the  conclusion  that  the  name  of    S^^j^ 
the  defendant  company  had  been  chosen,  and  the  form   Shob  Co. 
in  which  it  is  impressed  upon  the  goods  manufactured       ij^, 
by  the  company  had  been  adopted,  with  a  view  to  use     Boston 
and  to  get  the  advantage  of  using  the  word  "  Boston"     Co.  or 
or  "  Bostons"  to  which,  as  connected  with  the  rubber  ^<>^™^ 
boot  and  shoe  business,  the  plaintiff  company's  years    "•J5JJ"* 
of  successful  business  had,  especially  in  the  United  ^***'***^ 
States,  given  a  trade  value  and  importance.    However, 
in  view  of  that   explanation,  which  under  all   the 
circumstances  I  accept  as  a  true  explanation,  I  must, 
I  think,  acquit  him  and  the  company  of  any  inten- 
tional or  fraudulent  adoption  or  adaptation  of  any  part 
of  the  plaintiff  company's  corporate  name,  which  sub- 
sequently to  the  incorporation  of  the  defendant  com- 
pany it  has  registered  as  its  trade-mark.    The  action  is 
for  the  infringement  of  a  registered  trade-mark.    The 
infringement  alleged  is  the  use,  substantially,  by  the 
defendant  of  its  own  name  upon  its  own  goods.     The 
name  had  been  chosen  and  given  after  notice,  before 
the  plaintiff's  trade-mark  was  registered.     It  had  been 
chosen  and  the  application   for  incorporation  made 
before  The  Toronto  Bubber  Shoe  Manufacturing  Com- 
pany  applied  for  the  registration  of  the  trade-mark 
"Boston,"  although  the  letters  patent  did  not  issue 
until  about  a  month  after  the  latter  mark  was  regis- 
tered.   There  is  no  evidence  of  any  attempt  by  the 
defendant  company  to  sell  its  goods  as  those  of  the 
plaintiff.     There  is  nothing  to  lead  me  to  think  that 
the  defendant  company  has,  in  the  use  of  its  corporate 
name  or  otherwise,  acted  in  bad  faith  or  fraudulently. 
At  most  it  has,  I  think,  made  the  mistake — made  it 
perhaps  honestly  enough — of  thinking  that  as  it  had 
bought  out  the  Boston   Kubber  Company  it  had  as 
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1901       g^oo€l  a  right  to»  tbe  use  ef  the  word  "^  BMten*'  as  any 
^^      one^  ^fl8.    la  that  yiew  it  marj  be  irrong ;  hat  that  is 
^^^    not  I  think  the  qiMetioa  aow  before  me.    What  is  to 
SsoiCkx    be  bow  determiued  is  whether  the  coxapaay  m«iy 
X^*9       or  may  not  impreea  its  corporate  aaivije  iftpon  goods  of 
B08T09    its  awu  naanulactmre^  aa4  that  I  thiuk  it  may  do  ia 
Co.  Of     the  absence  of  any  fraud  or  bad  &ith.     Undier  ordiaav^ 
MpBTasAL.  ^jiipeumstances  it  is  not  of  course  neoessary  to  areror  to 
prove  fraud  to  obtaim  protection  for  a  trade-mark.     Btti 
cases  in  which  that  which  is  complained  of  is  the  nae 
of  one's  own  nane  or  the  use  by  a  company  of  its  cor* 
porate  name,  stand  in  a  somewhat  different  position. 
One  may,  if  he  does  it  honestly  and  with  no  fraudu- 
lent intent,  uae  his  own  name  on.  his  own  goods 
although  that  may  tend  to  some  confusion ;  and  the 
same  is,  I  think,  true  of  the  use  by  a  cdrnpanf  ol  ita 
corporate  name. 

In  the  present  case  the  name  was  no  doubt  chosem 
by  the  persons  incorporated ;  and  it  was  gpranted  hj 
the  Crown  upon  the  declaration  by  Charles  Higgins, 
one  of  such  persons,  for  himself  and  those  associated 
with  him,  that  the  proposed  cori)orate  name  of  the  coiBr^ 
pany  was  not  the  name  of  any  other  known  company 
incorporated  or  unincorporated  or  liable  to  be  fairly 
confounded  therewith,  or  otherwise  on  public  grounds 
objectionable.  If  I  thought  that  there  had  been  intei^*. 
tional  deception  in  obtaining  the  name,  that  it  had 
been  chosen  with  a  view  of  reaping  an  advantage 
from  the  reputation  that  the  plaintiffs'  rubber  boots 
and  shoes  had  acquired  in  the  market,  1  do  not  doubt 
that  I  ought  to  restrain  the  defendant  company  froaa 
using  the  name  upon  the  rubber  boots  and  shoes 
manufactured  by  it.  But  I  do  not  think  it  was  selected 
with  any  such  object  or  motive ;  or  that  it  is  used  (I 
9peak  now  of  the  use  of  the  corporate  name)  in  bad 
faith  or    for  any    fraudulent    or   improper   purpoasw 
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Within  those  limits  it  has,  I  think,  so  long  as  it  is 
allowed  to  retain  it,  a  right  to  use  its  own  name  on 
its  own  goods.  If  Higgins'  declaration  that  the  name 
proposed  was  not  liable  to  be  confounded  with  that 
of  any  other  company,  and  that  the  name  is  not  on 
public  grounds  objectionable  is  not  true ;  if  in  making 
that  allegation  he  was  mistaken  there  are  appropriate 
remedies  provided^  but  these  are  not  in  question  here. 
.  There  will  be  judgment  for  the  defiondant  company, 
and  the  costs  will  follow  the  event. 

Judgment  accordingly. 

Solicitor  for  plaintiff:  R.  V.  Sinclair. 

Solicitors  for  defendant :  McGoun  &  England. 
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1901       Bbtween 

NotTs. 

"WILLTAM  MELDEUM Plawtiff.; 

AND 

DAVID    DOUGLAS  WILSON    AND )  j)j,^^^^^ 
JOHN  A  WILSON J  i^bfbndants. 

PaUnt  of  invmUion^OUaniing  fiekUd  §ffgs — Claim — PaUntabUity, 

The  application  of  well  known  things  to  a  new  analogous  use  is  not 
properly  the  subject  of  a  patent. 

The  defendants  employed  a  solution  of  hydro-chloric  acid  to  remove 
from  pickled  eggs  the  deposit  of  carbonate  of  lime  that  forma 
upon  them  while  being  preserved  in  a  pickle  of  lime-water. 
From  the  known  properties  of  the  acid  and  its  use  for  analogous 
purposes  it  was  to  be  expected  that  it  would  accomplish  the  pur- 
pose to  which  it  was  put.  The  purpose  was  new,  and  the  defend- 
ants were  the  first  to  use  the  process  and  to  discover  that  it  could 
be  practised  safely  and  with  advantage  in  the  business  of  preserv- 
ing and  marketing  eggs  ;  but  there  was  nothing  in  the  mtide  of 
employing  such  solution  demanding  the  exercise  of  the  inventive 
faculties. 

Hddf  that  there  was  no  invention,  and  that  a  patent  for  the  process 
could  not  be  sustained. 

This  was  an  action  to  set  aside  the  Canadian  letters- 
patent  numbered  Q*JfilS  issued  to  the  defendants  for  a 
process  of  cleansing  pickled  eggs. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

June  4th,  5th  and  6th,  1901. 

The  case  was  heard  at  Toronto. 

C.  A.  Duclos  and  C.  A.  Matten  for  the  plaintiff. 

A    B.   Aylesworth,   K.C.   and    W,  ,C,    Mackay,    for 
defendants. 

G.  A,  Duclos,  for  the  plaintiff,  argued  as  follows : 
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First,  as  regards  the  utility  of  the  patent  in  ques-       1901 
tion,  I  submit  it  is  not  useful.    The  treating  of  eggs  Mb^ith 
by  this  process  does  not  in  any  manner  improve  their    ^^^^ 

quality.     At  most  it  but  gives  the  egg  an  improved       

appearance,  and  so  increases  the  chance  of  practicing  or  ^^mi 
a  fraud  upon  the  public.     It  is  improper  to  protect 
the  process  by  a  patent.     (Cites  Langdon  v.  De  Oroot 
<1) ;  Mertcin  an  Patentability  (2) ;  Westlake  v.  Carier  (8). 

Secondly,  there  is  an  absolute  want  of  inventive- 
ness in  this  process.  The  properties  of  the  solution 
used  by  the  defendants  to  cleanse  the  eggs  were  well 
known.  It  was  common  knowledge  before  the  defend- 
ants got  their  patent  that  muriatic,  or  hydro-chloric, 
acid  will  attack  and  dissolve  lime.  The  defendants 
simply  applied  a  well-known  principle  without  devis- 
ing any  new  method  of  application.  If  the  invention 
is  simply  the  application  of  a  well  known  principle  to 
an  analogous  use,  although  it  may  be  true  that  it  is  ac- 
companied by  advantages  not  thought  of  or  practiced 
before,  there  is  no  invention.  (Cites  Eiias  v.  Groves- 
end  Tin  Plate  Co.  (4) ;  Harwood  v.  Great  North  Western 
Railway  Co.  (5) ;  Morgan  v.  Windover  (6) ;  Lane  Fox  v. 
Kensington  Electric  Light  Co.  (7) ;  Reg.  v.  Cutler  (8)  ; 
Tetley  v.  Boston  (9) ;  Ralston  v.  Smith  (10). 

O.  A.  Masten  followed  for  the  plaintiff: 

The  defendants  placed  eggs  upon  the  market  treated 
according  to  the  process  covered  by  this  patent  long 
before  their  patent  was  obtained.  They,  therefore, 
had  communicated  the  nature  of  their  discovery  to  the 
public  and  forfeited  their  right  to  a  patent. 

[By  the  Court  :  The  sale  of  the  eggs  would  not 
necessarily  communicate  the  nature  of  the  process. 

(1)  1  Paine  203.  (6)  7  R.  P.  C.  131. 

(2)  P.  263.  •  (7)  9  R  P.  C.  221,  413. 

(3)  6  Fish.  619.  (8)  3  C.  &  E.  215. 

'4)  7  R.  P.  C.  465.  (9)  26  L.  J.  C.  P.  269. 

(6)  11  H.  L.  C.  664.  OO;  11  H.  L.  C.  223. 
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ioO^       the  purckaser  doe»  not  purekaA^  the  pieooes*  when  he 

Mm^m   parehftsee  the  eggs] 

Wilson         Perhaps  not,  but  when  coupled  with  the  elemftntary 
' —       knowledge  supposed  to  be  possessed  hj  all,  it  may  be 

S^SiaMkm^u  ^d  that  the  sale  of  the  treated  egg  is  a  sale  of  the 
patented  article.  I  say  that  this  may  rery  well  be 
tko  case  under  our  Patent  Act,  which  seems  to  make 
the  sale  of  the  product  such  a  use  of  the  invention  as 
would  preclude  the  inyentor  horn,  obtaining  a  patent. 
But  the  patent  is  bad  upon  a  more  fatal  ground  than 
that,  namely,  the  defendants'  claim  is  too  broad.  If 
this,  instead  of  being  an  action  of  sci.  fa.  to  set  aside 
the  i>atent,  were  an  action  brought  by  the  defendants 
to  restrain  an  infringement  of  their  patent,  what  pro- 
cess of  cleaning  the  eggs  would  not  be  an  infringe* 
ment  ?  A  '*  chemical  solution''  is  so  wide  a  term  that 
it  would  include  almost  any  process  of  cleansing 
known  to  tke  trade.  (Oites  Edmmnd*  on  Patenis 
(1) ;  Oiuld  v.  Mayor  cf  Maneh^ier  (2) ;  ite  A€hn%9m9i'$ 
Patent  (8>. 

A,  B.  Aytesworth^  K.C.  for  the  defendants : 
It  is  no  objection  to  the  patentability  of  a  discovery 
or  invention  that  it  is  simple,  or  that  it  consists  in  the 
application  of  well-known  principles.  (Cites  Bteknelt 
V.  Peterson  (4) ;  Dion  v.  Dvpuis  (5) ;  Til^hman  v.  Morse 
(6) ;  Nobles  v.  Anderson  (7) ;  Penn  v.  Bibby  (8) ;  Tfa^A- 
hum  V.  Haish  (9) ;  The  Queen  v.  Laforce  (10). 

The  subject-matter  of  our  patent  is  a  process  which 
is  usel\il,  and  a  process  or  art  which  is  new.  (Curtis 
on  Patents  (11).  So  long  as  there  is  a  new  mode  of 
attaining  an  old  result,  or  a  mode  of  attaining  a  new 

(1)  2Dd  ed.  p.  94.  (6)  9  Blatch.  421. 

(2)  9  R.  P.  C.  249.  (7)  11  R.  P.  O.  115. 

(3)  6  DeO.  M.  &  G.  420.  (^)  L.  R.  2  Ch.  127. 

(4)  24  Ont.  A.  R.  4*7.  (9)  4  Fed.  R.  900. 
(6)  12  Q.  R.  (S.  C.)  466.  (10)  4  Ex.  C.  R.  14. 

01)  4tli  ed.  sec.  9. 
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re»nh  in  any  department  of  imdaetiy  there  is  the  exer-       *^1 
oise  of  inyentiye  skill  which  will  support  a  patent.   MnDBux 
Oop  patent  is  fei"  a  precesa  fbr  restoring  eggs  ta  their    ^|^y^ 

natural  appearance  after  the  eggp  hare  been  pickled       

or  preserved.    We  obtain^  a  definite  result  by  an  origi-  ^^  c«i«««i. 
nal  method,  and  our  patent  came  to  ua  as  a  matter  of 
right.     It  cannot  be  set  aside  on  the  ground  of  want 
of  invention. 

Then,  with  reference  to  the  alleged  using  of  the 
process  by  the  defendants  before  the  i^>plication  for 
their  patent,  that  was  no  disclosure  or  x>ubIication  of 
the  process  by  which  the  eggs  were  cleansed.  The 
autfaoriiies  all  sustain  me  in  that  proposition.  {Sum' 
mefs  T.  AMI  (1) ;  BenlUp  v.  Fleming  (2) ;  Ingall  v. 
Ittast  (3) ;  leomhardt  dt  09.  v.  Kalte  ^  Cb.  (4) ;  Dick  v. 
I\iUii  (5). 

The  specification  and  elai«k  read  ae  a  whole  disclose 
no  ambiguity,  and  eont^nptate  a  perfectly  patentable 
matter. 

(He  eited  on  thia  point,  T^omio  Alter  LiglU  C(k  t. 
CMing  (6) ;  VickePs  t.  SidOet  (1\. 

C.  A.  Duclos  replied,  citing  Smith  Sf  Davis  Ktfg.  Co. 
V  MeUon  (8). 

The  Judge  of  the  Exchequer^  Court  now 
(November  2nd,  1901),  delivered  judgment. 

This  action  is  brought  to  obtain  a  declaration  that 
letters-patent  numbered  67,813,  granted  to  the  defend- 
ants on  the  21st  of  June,  1900,  for  an  alleged  new  and 
useful  improvement  in  the  process  of  treat iag  eggs,  be 
declared  void.  The  validity  of  the  patent  is  chal- 
lenged on  the  grounds  (1)  that  the  defendants  were 

(1)  Ift  Gt.  53«.  (5)  13  R.  F.  C.  149. 

(2)  I  Good.  P.  C.  42.  (6)  31  Ont.  R.  18. 

(3)  2  Bann.  &  Ard.  24.  ("T)  16  App.  Ca?.  at  p.  506. 

(4)  laR.  P.  C.  at  p.  Hd.  (8)  66  Ofll  Qaz.  Pat.  (U.S.)  17». 
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1901  not  the  true  and  first  inyentors  of  the  alleged  inven* 
Uk^vu  tion ;  (2)  that  it  was  not  the  subject  matter  of  valid 
WiMON  l^'t^^s  patent ;  (3)  that  it  was  not  new,  but  was  well 
known  and  used  by  many  persons  other  than  the 
defendants  long  before  their  alleged  invention  thereof; 
(4)  that  it  had  been  in  public  use  with  the  consent 
and  allowance  of  the  said  defendants  for  more  than 
one  year  previous  to  the  application  in  Canada  for  a 
patent  therefor ;  and  (5)  that  the  specification  was  not 
sufficient.  In  addition  to  these  grounds  of  objection 
which  are  set  up  in  the  statement  of  claim,  it  was  at 
the  hearing  argued  that  after  the  defendants'  alleged 
invention  and  before  their  application  for  a  patent, 
the  public  became  possessed  of  a  knowledfife  of  the 
invention  without  the  consent  and  allowance  of  the 
inventors,  and  that  on  the  true  construction  of  The 
Patent  Act,  and  having  regard  especially  to  clause  (d) 
of  section  sixteen,  they  were  not  entitled  to  a  patent. 
I  understand  that  argument  (stating  it  briefly)  to  be 
that  while  the  knowledge  or  use  of  an  invention  by 
other  persons,  that  would  under  section  seven  preclude 
an  inventor  from  obtaining  a  patent,  is  a  knowledge  or 
use  prior  to  the  invention,  and  while  the  public  use 
and  sale  therein  mentioned  for  more  than  one  year 
prior  to  the  application  for  a  patent  must  be  a  public 
use  or  sale  with  the  consent  and  allowance  of  the 
inventor,  there  is  another  contingency  that  may  happen ; 
namely,  that  by  reason  of  the  invention  or  discovery 
of  others  and  without  any  consent  or  allowance  of  the 
first  inventor,  and  before  his  application  for  a  patent 
the  public  may  become  possessed  of  the  invention,  and 
that  if  that  happens  (as  it  was  contended  that  in 
this  case  it  had  happened)  the  inventor  is  not  entitled 
to  a  patent ;  that  he  has  no  consideration  to  offer  to 
the  public  for  the  grant  he  seeks  and  cannot  obtain  it ; 
that  on  that  subject  the  law  of  Canada  is  the  same  as 
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the  law  of  Bngland,  subject  only  to  this,  that  the       i^i 
inventor  shall  not  be  prejudiced  by  his  own  commu-  Mi^bum 
nication  to  the  public  of  a  knowledge  of  his  invention,    ^j^^^^ 
if  he  makes  his  application  for  a  i>atent  within  one 
year  thereafter.    In  the  view  that  I  take  of  another 
objection  on  which  the  plaintiff  relies,  I  shall  not  have 
occasion  to  discuss   this  question,   or  to   determine 
whether  or  not,  in  this  case,  there  has  been  such  a 
prior  knowledge  or  use  of  the  invention  as  would 
defeat  the  patent. 

It  will,  I  think,  be  convenient  in  the  first  instance 
to  describe  the  alleged  invention  and  claim  of  the 
patentees,  in  their  own  language,  as  used  in  their 
specification,  from  which  the  following  is  extracted : 

*'  Oar  invention  relates  to  an  improvement  in  a 
''  process  for  treating  eggs,  the  object  being  to  restore 
'*  eggs  to  their  normal  appearance  after  having  gone 
"  through  the  pickling  or  preserving  process. 

^'  Under  the  old  system  of  preserving  eggs  by  the 
^'  use  of  lime*water,  the  eggs  were  placed  in  the  pre- 
"  serving  fluid  and  left  either  uncovered  or  covered  by 
"  placing  cloths  on  top  of  them  and  then  placing  a 
"  quantity  of  quick  slacked  lime  on  top  of  the  cloths, 
'*  which  in  both  instances  caused  the  eggs  to  become 
"  quickly  coated  with  carbonate  of  lime  or  alkali.  After 
"removing  the  eggs  from  the  preserving  fluid,  it  has 
'*  been  the  practice  heretofore,  to  merely  wash  them 
''  with  clear  water.  But  in  so  doing  the  particles  of 
''lime  adhering  to  the  shell  were  not  dissolved,  thus 
"  leaving  them  with  an  unnatural  appearance  and  con« 
"  dition.  Added  to  this  is  the  well  known  disadvan- 
*'  tagc  that  eggs  with  carbonate  of  lime  left  on  the  shells 
'*  are  thereby  rendered  air  tight  and  will  not  boil  with- 
"  out  bursting. 

"  We  propose  covering  the  preserving  fluid  in  the 
"  vats  or  tanks  containing  the  eggs  with  deodorized  oil 
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1901       '^  Air  tke  purpose  of  excluding  air,  bjbA  the  catboKic  acid 
MsLDRov   "  safi  contained  therein,  from  tke  eggs  and  preserving' 
W1L80N      '  fluid)  thus  preventing  to  a  great  extent  the  foiUMition 
*'  and  deposit  of  carbonate  of  lime  on  the  shells,  result- 
''  ing  from  the  action  of  carbonic  acid  with  the  lime 
'*  used  in  the  pickling  or  preserving  solution  thus  tend- 
''  ing  to  keep  the  eggs  sweet  and  in  their  natural  con- 
"  dition.     After  having  been  thus  treated,  the  eggs  are 
"taken  out  of  the  preserving  solution^  the  oil   first 
"  having  been  carefully  removed  so  that  no  particle 
"  thereof  shall  come  in  contact  with  the  eggs.     The 
*'  eggs  are  now  rinsed  in  water  and  they  are  then 
"  restored  to  their  normal  appearance  by  passing  them 
"  quickly  into,  and  quickly  removing  them  from    a 
"  solution  of  hydro-chloric,  acetic  or  sulphuric  acid  or 
"  equivalent  chemical  which  will  dissolve  the  alkaline 
''  deposit  on  the  shell  without  affecting  the  shell  itself. 
"  Upon  removing  the  eggs  from  the  restoring  solu- 
*  tion,  they  are  again  thorougly  rinsed  with  clear  water 
'so  as  to  remove  the  acid  and  deposit  ui>on  the  shell 
''loosened  by  the  action  of  the  acid  and  finally  the 
'*  eggs  are  thoroughly  air  dried. 

**  The  two  features  of  our  process  which  we  would 
''  particularly  impress  are,  that  the  eggs  are  quickly 
*'  passed  into  and  out  of  the  acid  solution  so  that  the 
"  acid  is  not  given  time  to  attack  the  shell  itself,  but 
''  merely  acts  upon  the  alkaline  deposit  upon  the  shell, 
''  and  the  other  feature  consists  in  the  use  of  a  solution 
^'  of  such  strength  that  this  quick  passage  of  the  eggs 
*'  into  and  out  of  the  solution  accomplishes  the  result 
"  desired. 

''  The  result  of  this  treatment  is  that  the  shells  will 
*'  be  almost,  if  not  quite,  restored  to  their  natural  bloom 
''  and  appearance  and  the  danger  of  the  eggs  bomting 
*'  when  boiled  hitherto  allud^ed  to  is  greatly  removed. 
''  The  danger  of  the  «igg8  bursting  wk^Q  biJtkfd  is  not 
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"  only  lessened,  bat  the  eggs  have  such  an  appearance       i^^ 
"<as  to  very  clesely  api^oximate  that  of  a  fresh  laid  Hslraw 

"  Having  fully  described  out  invention,  whit  we 
"  claim  as  new  and  desire  to  secture  by  letters  patent . 
"is: 

"  1.  The  herein  described  process  of  restoring  eggs 
"  to  their  natnml  appearance  after  having  been  ihroagh 
''  a  pickling  or  preserving  process,  which  consists  in 
"  subjecting  the  eggs  to  the  action  of  a  chemical  solution 
"  of  sufficient  strength  to  quickly  loosen  the  deposit 
'*  thereon  without  attacking  the  shell  of  the  egg,  and 
'^  thereafter  immediately  cleansing  the  eggs,  substan- 
^'  tially  as  and  for  the  purpose  described. 

'*  2.  The  herein  described  process  of  restoring  eggs 
"  to  their  natural  appearance  after  having  been  through 
*'  a  pickling  or  preserving  process,  which  consists  in 
"  sul^cting  the  eggs  to  the  action  of  a  chemical  solu- 
"  tion  of  sufficient  strength  to  quickly  loosen  the  deposit 
"  thereon  without  attacking  the  shell  of  the  egg,  and 
"  thereafter  immediately  cleansing  the  eggs  and  finally 
*'  drying  the  eggs  thoroughly,  substantially  as  and  for 
"  the  purpose  described. 

"  3.  The  herein  described  process  of  restoring  ^gs 
"  to  their  natural  appearance  after  having  been  through 
''  a  pickling  or  preserving  process,  which  consists  in 
*'  first  rinsing  the  eggs  in  water,  then  subjecting  the 
''  eggs  to  the  action  of  a  chemical  solution  of  sufficient 
'"  strength  to  quickly  loosen  the  deposit  thereon  with- 
"  out  attacking  the  shell  of  the  egg,  and  thereafter  im- 
"  mediately  cleansing  the  eggs,  substantially  as  and 
"  for  the  purpose  described. 

**  4.  The  herein  described  process  of  restoring  eggs 
"  to  thdr  natural  appearance  after  having  been  through 
'"  a  pickling  or  preserving  process,  which  consists  in 
'*  first  rinsing  the  egfs  in  water,  then  sulg'eoting  the 
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1901       «  eggs  to  the  action  of  a  chemical  solution  of  sufficient 

MbTdbum   "  strength  to  quickly  loosen  the  deposit  thereon  with- 

WiLBOH     "  ^^^  attacking  the  shell  of  the  egg,  and  thereafter  im- 

''  mediately  cleansing  the  eggs  and  finally  drying  the 

*'  eggs  thoroughly,  substantially  as  and  for  the  purpose 

"  described." 

It  will  be  observed  that  four  claims  are  made,  but 
they  constitute  in  reality  but  one  claim.     In    the 
second  and  fourth  statements  of  the  claim,  part  of  the 
process  described  is  to  dry  the  eggs  thoroughly  after 
they  have  been  subjected  to  the  chemical  solution,  and 
then  cleansed  by,  as  appears  from  the  specification, 
"  being  thoroughly  rinsed  with  clear  water."    And  by 
the  third  and  fourth  claims  part  of  the  process  con- 
sists in  "  rinsing  the  eggs  in  water  "  as  well  before  as 
after  they  have  been  subjected  to  the  chemical  solution. 
But  these  rinsings  in  water  and  dryings,  however  im- 
portant they  may  be  in  the  actual  business  of  prepar- 
ing eggs  for  the  market,  are  not  important  in  deter- 
mining whether  the  alleged  invention  or  discovery  is 
patentable  or  not.     If  the  patent  is  not  good  for  the 
process   of  restoring  pickled  eggs   to    their    natural 
appearance  by  subjecting  them  to  the  action  of  a 
chemical  solution  it  will  not  be  good  because   the 
eggs  are  washed  before  or  after  their  immersion  in 
the  solution,  or  because  they  are  dried,  and  it  will,  I 
think,  make  no  difference   whether  we  regard  the 
alleged  invention  as  an  improvement  in  the  process  of 
treating  eggs  to  preserve  them  and  prepare  them  for 
the  market,  or  as  a  process  to  be  applied  to  pickled 
eggs   in  getting  them   ready   for  the  market.     The 
alleged  invention  has  to  do  with  one  step  or  incident 
in  the  process,  and  not  with  the  process  as  a  whole. 
The  question  then  is  whether  one  may  have  a  patent 
for  the  process  of  restoring  eggs  to  their  natural  appear- 
ance after  having  been  through  a  pickling  or  pre- 


Digitized  by  VjOOQ IC 


VOL.  VII.]       EXCHEQUER  COURT  REPORTS.  207 

• 

serving  process,  by  subjecting  them  to  the  action  of  ^^l 
a  chemical  solation  of  sufficient  strength  to  quickly  Mubbum 
loosen  the  deposit  thereon  without  attacking  the  shell  ^i^^^ 
of  the  egg,  no  particular  way  or  means  of  preparing  or  ^^^^ 
applying  the  solution  being  pointed  out  ?  The  claim  j,^ff^ 
is  for  the  process  of  subjecting  the  pickled  eggs  to  a 
chemical  solution  of  a  sufficient  strength  for  the  pur- 
pose. The  specification  shows  that  the  solution  may 
be  of  "  hydro-chloric,  acetic  or  sulphuric  acid,  or  an 
equivalent  chemical  which  will  dissolve  the  alkaline 
deposit "  on  the  shell  of  the  egg.  The  adjective  "  chemi- 
cal" may  in  this  connection  be  taken  to  mean,  in  accord- 
ance with  the  laws  of  chemistry,  and  the  expression 
"chemical  solution"  used  in  the  claim,  means,  1  think,  a 
solution  of  hydro-chloric,  acetic  or  sulphuric  acid  or  of 
any  equivalent  that  will,  in  accordance  with  the  laws 
of  chemistry,  combine  with  and  dissolve  carbonate  of 
lime.  But  the  specification  does  not  give  any  but  the 
most  general  direction  as  to  the  strength  of  the  solution ; 
neither  does  it  disclose  any  particular  way,  means  or 
process  of  applying  to  the  matter  in  hand  the  well- 
known  and  understood  principle  or  fact  of  chemistry 
that  certain  acids  will  act  in  that  way  on  carbonate  of 
lime.  We  are  told  that  the  solution  must  be  strong 
enough,  and  the  immersion  of  the  eggs  therein  long 
enough,  to  act  upon  the  alkaline  deposit  on  the  shells 
of  the  eggs,  but  that  such  immersion  must  not  be  long 
enough,  or  the  solution  strong  enough,  to  attack  the 
shells  themselves.  Certainly  the  claim  for  which  the 
patent  in  question  has  issued  is  a  large  one,  stated  in 
a  most  general  and  indefinite  way.  And  one  who  has 
to  defend  the  patent  does,  I  think,  as  Mr.  Duclos 
argued,  find  himself  on  the  horns  of  a  dilemma. 

There  is  of  course  no  contention  that  the  defendants 
discovered  that  the  acids  mentioned  would  dissolve 
carbonate  of  lime.     That  had  been  common  knowledge 
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1901       for  centuries ;  and  use  had  been  made  of  it  in  other 
Mbldrith   trades  and  businesses.     The  defendants  were,  so  far 
WiLBoir     ^  *^®  evidence  in  this  case  shews,  the  first  to  use  such 
a  solution  to  remove  from  pickled  eggs  the  dei>osit  of 
lime    that  forms   on    them    during    the    process    of 
preserving  them    in   a   solution    of    lime    and  salt. 
They  found  out  that  that  was  a. good  thing  to  do  in  the 
business  of  preserving  and  marketing  eggs ;  that   it 
could  be  done  safely,  without  injury  to  the  eggs ;  that  a 
pickled  egg  so  treated  was  less  likely  to  burst  open  in 
boiling  than  one  not  so  treated ;  and  that  the  appear- 
ance of  the  shell  was  restored  to  something  resembling 
somewhat  that  of  a  newly  laid  egg ;  and  that,  because 
of  its  improved  appearance,  the   egg  commanded  a 
higher  price  in  the  market.     But  the  defendants  are 
not  entitled  to  a  patent  simply  because  they  were  the 
first  to  discover  that  to  subject  pickled  eggs  to  an  acid 
solution  was  a  good  thing  to  do,  and  a  safe  thing,  or 
because  so  treating  them  you  get  an  egg  less  likely  to 
burst  open  in  boiling,  or  one  that  being  free  from  the 
deposit  mentioned,  and  brighter,  took  the  eye  of  the 
market  more  readily.     In  addition  to  all  that  there 
must  be  invention  somewhere.    Here  of  course  there 
could  be  no  invention  in  the  sense  of  a  discovery  that 
the  acid  solution  would  remove  the  deposit.    That 
was  well  known.     And  if  it  had  not  been  known,  and 
if  the  defendants  had  been   the  first  to  discover  the 
fact,  or  the  principle  or  law  of  nature  upon  which  the 
fact  depends,  they  could  not  have  had  a  patent  there- 
for apart  from  some  particular  method,  means  or  pro- 
cess of  applying  the  principle  or  the  fact  to  some 
useful  purpose     But  what  have  we  here  ?     What  is 
the  method  or  means  pointed  out  ?     We  are  told  to 
subject  the  pickled  egg  to  a  solution  of  hydro-chloric 
or  other  acid.    The   solution  is  to  be   of  sufficient 
s'rength  but  not  too  strong.     The  eggs  are  to  be  passed 
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into  and  out  of  the  solution  quickly.    There  is  to  be       l^i 
strength  of  acid  and  time  of  immersion  sufficient  to  Msldrum 
remove  the  deposit  on  the  shell  of  the  egg  without    -^i^^^ 
attacking  the  shell  itself.     Everything  else  is  left  to 
the  judgment  of  the  operator  or  workman.     He  must 

for  himself  discover  what  the  sufficient  strength  is,       

and  how  the  eggs  are  to  be  subjected  to  the  solution, 
what  appliances  he  shall  use,  and  what  methods  he 
shall  adopt. 

Now  if  any  competent  workman,  starting  only  with 
the  knowledge  that  the  specification  gives,  namely 
that  the  deposit  of  carbonate  of  line  mentioned  may 
rsafely  and  with  advantage  be  removed  from  pickled 
eggs  in  a  solution  of  one  of  the  acids  mentioned — if 
such  a  workman  could  without  invention  or  addition 
successfully  put 'in  use  the  process  for  which  the  patent 
was  granted  then  of  course  there  is  no  invention  in 
the  method  of  applying  the  principle  on  which  the 
success  of  the  process  depends.  If  on  the  other  hand 
a  competent  workman,  starting  with  such  knowledge 
and  direction  as  the  specification  gives,  could  not  with- 
out invention  or  addition,  without  considerable  ingenu- 
ity and  experiment,  successfully  use  the  process  in 
question,  then  the  specification  is  insufficient  and  the 
patent  cannot  be  supported.  My  own  view  is  that  a 
<x>mpetent  workman  taking  the  patent  and  specifica- 
tion as  they  stand,  could  without  invention,  (I  will  not 
say  without  addition)  but  without  invention  or  any 
considerable  ingenuity  or  experiment  successfully  use 
the  process  described.  The  strength  of  the  solution 
and  the  length  of  time  of  the  immersion  is  left,  and 
must  of  necessity  to  a  certain  extent,  and  within  limits, 
be  left  to  the  person  using  the  process.  In  use  the 
acid  solution  is  constantly  losing  its  strength,  and 
it  is  necessary  from  time  to  time  to  add  more  acid. 
On  seme  eggs,  depending  upon  the  process  used  in 
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1901  preserving  them  and  the  manner  in  which   that  is 

Meldbum  carried  out,  there  will  be  a  greater  deposit  than  on 

Wilson  ^t^®^^.     In  that  case  the  solution  will  require  to  be 

stronger,  or  the  time  of  immersion  longer  than  where 

#«d!Si[«nt.  the  deposit  is  less.    The  workman  must  judge  by  the 

result.     He  must  examine  the  effect  produced  on  the 

eggs  as  he  goes  along  ;  and  his  eye  will,  if  he  be  a  com- 
petent and  experienced  workman,  tell  him  when 
his  solution  is  too  strong  and  When  it  is  not  strong 
enough ;  when  the  immersion  of  the  eggs  therein  is 
not  done  quickly  enough  and  when  it  is  done  too 
quickly. 

The  defendants  in  1888  first  used  this  process  of 
immersing  pickled  eggs  in  an  acid  solution,  as  one 
step  in  the  business  of  preserving  them  and  putting 
them  on  the  market.  They  have  since  used  it  largely 
and  with  profit  in  the  way  of  their  business ;  but  they 
took  what  means  they  could  to  keep  the  process  secret. 
They  let  two  or  three  other  dealers  in  eggs,  friends  of 
theirs,  into  the  secret,  but  m  confidence,  and  in  order 
that  the  latter  might  test  and  use  the  process.  The 
latter  also  used  it  commercially  in  a  large  way,  but  as 
secretly  as  the  character  of  the  business  and  the 
necessity  of  employing  persons  to  assist  would  permit 
of.  Other  dealers  finding  eggs  so  treated  on  the  marr 
ket,  and  that  they  commanded  a  higher  price  than 
ordinary  pickled  eggs,  set  to  work  to  find  out  how  to 
produce  them.  Some  of  such  dealers  may  perhaps 
have  been  assisted  somewhat  by  information  gleaned 
in  some  way  from  persons  who  had  been  employed  by 
the  defendants,  or  by  the  other  dealers  who,  in  confix 
dence,  were  using  the  process.  But  other  dealers 
having  no  such  assistance  were  able  to  discover  the 
process  and  use  it  successfully  in  their  business. 
There  is  evidence  of  that  being  done  as  early  as  1896  ^ 
and  by  the  time  the  defendants  applied  for  their  patent 
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the  process  was  in  oneway  or  the  other  in  use  very       i^i 
generally  by  those  dealers  who  were  preserving  eggs  MeSbum 
for  the  British  market ;  thoagh  each  dealer  was,  as    -^^^^^ 
best  he  could,  keeping  his  secret  to  himself.     But  I  do    _-—___ 
not  see  that  there  was  anything  to  prevent  any  dealer  ^j^JlMt. 

who  knew  what  the  deposit  was,  and  that  carbonate       

of  lime  could  be  removed  by  using  a  solution  of  hydro- 
chloric or  other  acid,  from  finding  out  the  process  for 
which  the  patent  issued,  and  how  to  use 'it  success- 
fully in  his  business  ;  and  that  without  invention  or 
any  very  considerable  experiment,  unless  it  were  to 
determine  the  strength  of  the  solution  most  suitable 
for  the  purpose,  as  to  which,  except  for  the  vague  and 
general  directions  to  which  reference  has  been  made, 
the  specification  is  silent. 

Now  what  the  defendants,  and  the  other  persons 
who  also  found  out  the  process  in  question,  did,  was  to 
employ  a  well  known  agent  for  a  purpose  for  which  it 
had  not  before  been  used.  From  the  known  properties 
of  the  agent  and  from  its  use  for  analagous  purposes,  it 
was  to  be  expected  that  it  would  accomplish  the  pur- 
pose to  which  it  was  put.  The  purpose  was  new,  but 
there  was  nothing  in  the  mode  of  employing  the  agent 
demanding  the  exercise  of  the  inventive  faculties. 
That  within  the  meaning  attaching  to  the  expression 
in  patent  law  is  not  invention.  The  law  is  well  set- 
tled ;  it  has  been  stated  in  different  terms,  but  all  are 
agreed  that  the  difficulty  is  not  in  knowing  what  the 
law  is,  but  in  applying  it  to  the  case  in  hand.  It  is  in 
each  case  a  question  of  fact  to  be  determined  upon  a 
consideration  of  all  the  circumstances  existing  in  the 
particular  case.  In  Elias  v.  Grovesend  Tinplate  Com" 
pant/  (1),  Lord  Justice  Lindley,  adverting  to  the  diffi- 
culty of  applying  the  principle  where  there  is  some 
little  ingenuity,  though  not  much,  says  that  in  investi- 

(1)  7  R.  P.  C.  467. 
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1901  gating  the  law  on  the  subject  one  may  now  start 
MttDBUM  with  the  cause  of  Morgan  v.  Windover  {1),  which  was 
decided  in  1890.  In  that  case  Lord  Halsbury,  Lord 
Chancellor,  said  the  result  of  the  examination  of  the 
case,  as  so  often  happens  in  a  case  of  this  sort,  was 
that  it  was  found  really  not  to  turn  upon  any  question 
of  law,  for  that  had  hardly  been  in  doubt  at  the  bar 
and  certainly  there  had  been  no  doubt  in  any  of  their 
Lordship's  minds,  as  to  what  the  law  to  be  applied  to 
a  case  of  the  sort  was.  '*  It  is  conceded"  he  adds  "  on 
•*  the  part  of  those  who  insist  upon  the  patent  that 
**  there  must  be  invention.  Whether  that  invention 
"  is  to  be  ascertained  by  considering  something  origi- 
**  ginally  discovered,  or  by  considering  a  combination 
"  producing  a  new  result,  still  it  cannot  but  be  certain 
''  that  the  statute  of  monopolies,  and  the  whole 
"  branch  of  the  law  founded  on  that  statute  make  it 
"  an  absolute  condition  to  the  validity  of  a  patent 
"  that  there  should  be  what  may  properly  bo  called 
"  invention,  and  the  application  of  well  known  things 
**  to  a  new  analagous  use  is  not  properly  the  subject 
**  of  a  patent."  And  Lord  Morris  refers  to  Lord  West- 
bury's  well  known  enunciation  of  the  same  principle 
in  Harwood  v.  Great  Northern  Railway  Company  (2), 
and  which  had  been  accepted  by  the  House  of  Lords. 

In  the  present  case  it  seems  to  me  that  the  plaintiff 
is  entitled  to  succeed  and  that  the  letters  patent  in 
question  should  be  declared  void  on  the  ground  that 
the  alleged  invention  was  not  the  subject  matter  of 
valid  letters  patent.  That  being  my  view  and  find- 
ing on  the  question  of  fact  presented  by  that  issue,  it 
is  not  necessary  for  me  to  discuss  other  grounds  on 
which  the  validity  of  the  patent  is  challenged. 

I  think,  however,  that  I  should  add  that  it  is  no 
fault  of  the  defendants  that   they  are  compelled  to 

1)  7  R.  P.  C.  131.  (2)  U  H.  L.  C.  682. 


Digitized  by  VjOOQ IC 


VOL.  VIL]        EXCHEQUER  COURT  REPORTS.  213 

defend  the  patent  and  specification  in   the  form  in       i^i 
which  it  is  before  the  court.     As  has  been  stated,  they  Mbldrum 
found  in  1888  that  the  dei>06it  occurring  upon   the    YliLaaa. 
eggs  while  preserved  in  pickle  could  be  safely  and    ^^^^^^ 
with  advantage  removed  by  using  for  that  purpose  an  sm4Smm 
acid  solution.    That,  as  has  been  already  mentioned, 
was  only  one  step  in  the  process,  or  as  I  think  one 
should  say,  in  the  business  of  preserving  eggs  during 
the  summer  months  and  of  putting  them  on  the  market 
later.     And  although  the  defendants,  and  others,  have 
since  then  used  such  solutions  for  that  purpose  many 
times,  and  of  many  diflferent  and  varying  strengths, 
there  has,  I  think,  been  nothing  added  to  the  knowledge 
that  the  defendants  then  possessed,  though  it  is  probable 
that  there  has  been  some  increase  in  skill  arising  from 
greater  experience.     But  all  that  time  the  defendants 
and  their  friends,  the  dealers  to  whom  in  confidence 
they  communicated  what  they  had  found  out,  have 
been  experimenting,  in  a  large  way,  as  was  no  doubt 
necessary   in   such  a  case,   with  the  composition  of 
the   preserving  pickle   and  the  manner  of   covering 
it  to  exclude  the  air.    Some  of  the  experiments  as 
to  the  composition  of  the  pickle  were  unsuccessful 
and  involved  heavy  losses.     With   reference   to   the 
mode  of  covering  it  the  defendants  when  they  first 
commenced  to  subject  the  pickled  eggs   to  the  acid 
solution  covered  the  pickle  in  the  manner  described 
in  the  specification  by  placing  cloths  on  the  top  of  the 
eggs  and  then  covering  the  cloths  with  slacked  line,  or 
as  some  of  the  witnesses  called  it,  putty  of  lime.     Later 
they  covered  with  oil  the  pickle  that  came  up  over  the 
coating  of  lime  on  the  cloths.     Then  William  Richard- 
son,  ofWalkerton,   Ontario,   one  of  the   egg  dealers 
whom  the  defendants  had  taken  into  their  confidence 
in  respect  of  dipping  the  pickled  eggs  in  an  acid  solu- 
tion, abandoned  the  use  of  cloths  and  putty  of  lime  for 
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1^1       a  covering  to  the  pickle  and  used  oil  only.    He  was 

HsLDBUK   the  first  to  do  that,  and  he  foand  it  to  be  better  than 

Wilson     *^®  other  way.     The  deposit  of  carbonate  of  lime  on 

eggs  preserved  in  the  pickle  so  covered  was  less  and 

^m^mtn*,  ^^^*^  uniform  ;  and  the  eggs   could  be  more  success- 

fully  treated  with  the  acid  solution  than  could  eggs 

preserved  in  a  pickle  covered  in  the  old  way.  In 
1894,  he  communicated  his  discovery  to  the  defend- 
ants who,  however,  continued  to  use  the  cloths  and 
putty  of  lime  and  oil  for  a  covering  down  to  the  year 
1897.  In  that  year  Richardson  persuaded  the  defend- 
ants to  adopt  his  method  of  covering  the  pickle  with  oil 
only,  and  they  have  since  used  that  method.  In  1896 
Richardson  had,  he  thinks,  perfected  the  process  as  a 
whole.  The  defendants,  however,  do  not  appear  to 
have  been  fully  satisfied  with  it  until  after  the  busi- 
ness operations  of  the  year  1898,  unless  it  is  thought 
that  they  were  taking  their  chances  and  depending 
for  protection,  as  they  no  doubt  had  a  right  to  do,  to 
their  ability  to  keep  the  knowledge  of  their  process 
from  the  public.  Anyway  it  was  not  until  June  or 
July  of  1899  that  they  applied  for  a  patent.  The 
application  then  made  was  for  the  process  as  a  whole 
then  used  by  them  and  William  Richardson.  But 
there  was  difficulty  about  the  specification  first  pre- 
sented, and  they  were,  I  understand,  refused  a  patent 
for  a  process  in  which  one  step  was  to  corer  the  pickle 
with  oil  only.  Then  a  new  specification  appears  to 
have  been  prepared  to  meet  the  pbjections  of  the 
examiner  at  the  patent  office.  It  bears  date  of  the 
third  of  May,  1900,  and  is  in  terms  already  set  out. 
The  grant  of  letters  patent  for  the  alleged  invention 
therein  described  was  objected  to  by  the  plaintiff  and 
others;  but  their  objections  were  overruled  and  the 
patent  was  granted  on  the  ground  substantially  that 
the  defendants  did  not  broadly  claim  as  their  inven- 
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tion    the  washing  of  pickled  eggs  in  a  solution  of      i^l 
hydro-cliloric  or  other  acid  to  remove  the  deposit  of  Mx^bum 
carbonate  of  lime  that  forms  thereon  while  the  eggs    y^j^^ 
are  in  the  pickle.     It  is  true  that  the  defendants  did 
not  claim  that  broadly  as  their  invention.     Their  idea 
of    tlieir  invention  or  discovery  which  they  thought 
they  had  perfected  through  years  of  business  experi- 
ence no  doubt  was  that  this  was  one  step  in  the  pro- 
cess, and  that  they  had  been  the  first  to  make  use  of 
it-        Bxit  it  seems  to  have  been  overlooked  that  by 
®li>3txixiating  the  other  steps  or  incidents  of  the  process 
t^^^t:  the  defendants  claimed,  except  the  simple  ones  of 
^^^Ixing  the  eggs  before  or   after   their  immersion 
iti  tlxe  acid  solution,   or  both,  and  of  drying  them 
tnoroxighly  thereafter,  no  special  or  particular  means 
of  'W^Q^hing  or   drying  being  suggested,  the  alleged 
inrexxtion  and  claim  were  greatly  enlarged  and  made 
broa^i^r  and  more  general  than  the  defendants  intended. 
So  a^t    least  it  appears  to  me.     Whether  if  a  patent  for 
the  ci^fendants'  process  as  a  whole  could,  if  granted, 
haT^^     been  sustained  or  not  is  not  now  in  question. 
The   cjuestion  is  whether  or  not  the  patent  as  granted 
^^*^  ^e  sustained,  and  for  the  reasons  that  I  have  given. 
^  *^    not  think  it  can  be. 

^Ixere  will  be  judgment  for  the  plaintiff,  and  the 
^^^l^^Tation  prayed  for  will  be  made. 

Judgment  accordingly. 

^lioitors  for  the  plaintiff :  Atwater  Sf  Duclos. 

Solioitor  for  the  defendant :   W.  C.  Mackay. 
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1901      ]jff  THE  Matter  of  the  Petition  of  Eight  of 

NotTs. 

—      JOHN  McDonald,  Administrator) 

of  the  Estate  of  JOHN  WILLIAM  >  Suppliant  ; 

McDonald ) 

AND 

HIS  MAJESTY  THE  KING Respondent. 

ChvemrMni  railway — Aecideni  to  the  ptrson  -Negligence  ofOroum^e  tervanU 
— Action  by  ^rent  ofdeceated — Pecuniary  benefit — Damagee. 

In  the  case  of  death  resultiDg  from  negligence,  and  an  action  taken 
hy  the  party  entitled  to  bring  the  same  under  the  provisions  of 
Revieed  Statutes  of  Nova  Scotia,  1900  c.  178,  s.  5,  the  damages  should 
be  calculated  in  reference  to  a  reasonable  expectation  of  pecu- 
niary benefit,  as  of  right  or  otherwise,  from  the  continuance  of 
the  life. 

2.  Such  party  is  not  to  be  compensated  for  any  pain  or  suffering  aris- 
ing from  the  loss  of  the  deceased,  or  for  the  expenses  of  medical 
treatment  of  the  deceased,  or  for  his  burial  expenses,  or  for  family 
mourning.    Otbom  y.  OiUelt  (L.  R.  8  Ex.  88)  distinguished. 

Petition  of  right,  under  r.  s.  n.  s.  i9oo  c.  its, 

8.  5,  for  an  injury  to  the  person,  resulting  in  death,  on 
a  Gh)vemment  railway,  such  action  being  alleged  to 
have  been  caused  by  the  negligence  of  the  servants  of 
the  Crown. 

The  facts  of  the  case  are  stated   in  the  reasons  for 
judgment. 

May  28th,  1901, 

The  case  was  heard  at  Halifax,  N.S. 

H.  MclnniSy  for  the  suppliant ,  contended  that  the 
suppliant  in  addition  to  damages  for  his  reasonable 
expectation  of  benefit  from  the  continuance  of  his  son's 
life,  should  be  allowed  the  funeral  expenses  in  view  of 
Lord  Bramwell's  dictum  in  Osborn  v.  Gillett  (1). 
(1)  L.  R.  8  Ex.  88. 
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n.  Mellish,  for  the  Crown,  pointed  out  that  Osborn  v.      ^^i 
GilleU  was  not  decided  under  Itord  CmmpbetTs  Act  (1).  McD^ali^ 
He  also  contended  that  the  offer  of  $100  by  the  Crown  Tg^^g,,,^ 

was  ample  compensation  to  the  suppliant  under  the       

evidence.  ^* 


The  Judge  of  the  Exchequer  Court  now  (Novem- 
her2nd,  1901)  delivered  judgment. 

This  action  is  brought  by  the  suppliant  as  adminis- 
trator of  the  estate  of  his  son  John  William  McDonald, 
to  recover  damages  for  the  injury  resulting  from  the 
death  of  the  latter,  who  was  killed  on  the  28th  of 
September,  1898,  in  a  collision  on  the   Intercolonial 
Railway,  near  Westville,  in  the  County  of  Pictou  and 
J^rovince  of  Nova  Scotia.     The  Crown  has  offered  to 
®^ffer  judgment  by  default  for   one   hundred  dollars, 
^^d  the  only  question  in  controversy  is  as  to  whether 
^^  not  that  amount  is  sufficient 

By    the  second  section    of   chapter    116,    Revised 

Sta-txites  of  Nova  Scotia,  Fifth  Series  (now  R.  S.  N. 

^-  1900,  c.  178,  s.  5)  it  is,  among  other  things,  provided 

*^^t     in  an  action  such  as  this  the  jury  may  give  such 

^^in^fcges  as  they  may  think  proportioned  to  the  injury 

^esiii^l  ting  from  such  death  to  the  parties  respectively 

^^    >?vhom,  and  for  whose  benefit,  such  action  shall  be 

^^^^^ght.     The  language  of  the  statute  is  copied  ver- 


CO 

the 

N. 
tlie 


The  following  are  the  pro- 


^^*^  ova  Scotia  Legislature,  R.  S. 
1900,  B.  178,  which  reproduce 


^^ 


Act  ^    ^c 


X>  TO  visions  of  Lord  (JamfbeWs 


Every  action  brought  under 


.  ^^^ovisions  of  this  chapter,  shall 
^^'-^^*'  the  benefit  of  the  wife,  hus- 
*^-  parent  or  child  of  such  de- 
person  ;  and  the  jury  may 
such  damages  as  they  think 


pv^ 


proportioned  to  the  injury  result- 
ing, from  such  death  to  the  per- 
sons respectively  for  whose  bene- 
fit 8uch  action  was  brought ;  and 
the  amount  so  recovered^  after 
deducting  the  costs  not  recovered 
(if  any)  from  the  defendant,  ehall 
be  divided  among  such  persons,  in 
such  shares  as  the  jury  by  their 
verdict  find  and  direct." 
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1901  batim  from  that  used  in  Lord  Campbell's  Act  (1)  nnder 
iioDoHALD  which  it  has  been  decided  that  the  damages  should 
Thi  KiMQ  ^®  calculated  in  reference  to  a  reasonable  expectation 
of  pecuniary  benefit,  as  of  right,  or  otherwise,  from  the 


for 


•mU 


continuance  of  the  life  (2).  The  parties  for  whose 
benefit  the  action  is  brought  are  not  to  be  compensated 
for  any  pain  or  suffering  arising  from  the  loss  of  the 
deceased  (3) ;  or  for  the  expenses  of  medical  treatment 
of  the  deceased  or  for  his  burial  expenses,  or  for  family 
mourning  (4). 

It  was  argued  that  the  question  of  funeral  expenses 
should  be  reconsidered  in  view  of  Lord  Bramwell's 
expression  of  opinion  in  Osborn  v.  Oillett  (5) ;  but 
that  was  not  an  action  under  Lord  Campbell's  Act,  but 
one  in  which  the  father  sought  to  recover  for  the  loss 
of  his  daughter's  services  and  for  expenses  incurred  in 
respect  of  the  injury  that  occasioned  her  death,  and  it 
was  held  that  the  action  would  not  lie.  Although  the 
decision  has  been  the  subject  of  comment  by  text 
writers  it  has  never  been  overruled  or  judicially  ques- 
tioned (6). 

John  William  McDonald  at  the  time  of  his  death 
was  eighteen  years  old.  His  father,  who  then  lived 
at  Pictou,  was,  at  the  time  he  was  examined  for  dis- 
covery, sixty-five ;  his  mother  about  fifty.  He  had 
four  brothers  and  four  sisters,  whose  ages  ranged  from 
four  to  twenty-eight.     One  brother   and   one  sister 

(1)  9  &  10  Vict.  c.  93,  8.  21.  Hetherington   v.    The  Great  North 

<2)  Franklin  v.  The  SoiUhEast-  Eattem  Railway  Co.,  L.  R.  9  Q.  B. 

«m  Railway  Co,  3  H.  &  N.  211  ;  D.  160. 

DaUon  v.  The  South  Eastern  Rail-  (3)  Per  Watson,  B.  in  Duckworth 

wuy  Co.,  4  C.  B.  N.  S.  296  ;  Duck-  v.  Johnson,  4  fl.  &  N.  653. 

worth  V.  Johnson,  4  H.  &  N.  653  ;  (4)  DaUon  v.  The  South  Eastern 

Pym  y.  The  Cheat  Northern  RaU-  Railway  Co.,  4  C.  B.  N.  S.  296; 

way  Co,,  2  B.  &  S.  759  ;  Boulter  BouUer  v.  WehUer,  11  L.  T.  N.  S. 

V.   Webster,  11  L.  T.  N.   S.  598;  698. 

RovDley  v.  London  and  North  West-  (6)  L.  R.  8  Ex.  88. 

^n  Railway  Co.,  L.  R.  8  £x.  221  ;  (6)  Pollock  on  Torts,  5th  ed.  63. 
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were  married.     None  of  them  appear  in  any  way  to       i^oi 
have  been  dependent  upon  the  deceased  for  support.  McDoiiali> 
The  father  had  been  a  rigger,  but  work  for  riggers  f^^^  g. 

had   fallen   off  and   but   little  was  to  be  had.     He       

appears,   however,  to  have   had   some   means.     The      ^^•■^ 

deceased  had,  after  leaving  school,  lived  at  home  and       

worked  off  and  on,  giving  whatever  he  earned  to  his 

mother.     His  father  says  that  he  was  very  little  idle, 

but  he  was  unable  to  state  how  much  the  deceased 

had  earned  and  given  to  his  mother.     At  the  time  of 

the  accident  that  resulted  in  his  death  he  was  on  his 

way  from  Pictou   to   Providence,   Rhode   Island,  to 

become  an  apprentice  with  a  silver-plating  company. 

His  wages  were  to  be  three  dollars  a  week  at  first,  and 

every  three  months  he  was  to  get  an  advance,   his 

wages  to  depend  upon  the  amount  of  work  he  could 

do.    In  Franklin's  case  {!)  it  is  stated  by  Pollock,  C.B., 

delivering  the  judgment  of  the  court,  **  we  do  not  say 

"  that  it  was  necessary  that  actual  benefit  should  have 

**  been  derived,  a  reasonable  expectation  is   enough, 

'*  and  such  reasonable  expectation  might  well   exist, 

"  though  from  the  father  not  being  in  need  the  son 

*  ^ad  never  done  anything  for  him.     On  the  other 

-'^and  a  jury  certainly  ought  not  to  make  a  guess  in 

*te  matter,  but  ouizht  to  be  satisfied  that  there  has 

^e^n  a  loss  of  sensible  and  appreciable  pecuniary 

^^  *^»:iiefit,  which  might  have  been  reasonably  expected 

■*^om  the  continuance  of  the  life."     But  there  is,  I 

"^<^y,  much  greater  difficulty  in  applying  such  a  rule 

^*x  in  stating  it.     For  after  all  can  one  do  more  than 

^^^e  a  fair  guess  as  to  what  in  the  particular  case  the 

.  ^^^onable  expectation  of  pecuniary  benefit  may  be  ? 

J^        euch   a  case  as   this  it  depends  more  upon  the 

^■^^^r's  necessity  than  upon  the  son's  power  to  earn. 

^^    ^ong  as  the  father  is  not  in  need  the  son  may  well 

(1)  3  H.  &  N.  at  pp.  214,  215. 
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1001  make  the  best  use  he  can  of  his  labour  for  his  own 
HoDcwALD  advancement  in  life.  But  if  in  the  changing  circam- 
Thb^Kikg  ®t^ii^®8  ^^  lif^  ^^^  father  or  the  mother  comes  to  need 
the  son's  help  he  or  she  is  very  sure  of  getting  it.  In 
^^^  this  case  I  understand  counsel  for  the  Crown  to  con- 
cede that  there  was  some  reasonable  expectation  of 
pecuniary  benefit  accruing  to  the  father  from  the  con- 
tinuance of  the  son's  life.  The  question  is  to  appre- 
ciate that  expectation  and  state  it  in  money,  and  I  am 
free  to  confess  that  I  cannot  give  any  very  good  reason 
why  it  should  be  stated  at  two  hundred  dollars  rather 
than  at  one  hundred  dollars.  All  I  can  say  is  that 
granted  that  the  father  should  recover  something,  the 
latter  sum  appears,  as  it  seems  to  me,  to  be  a  small 
sum,  and  the  former  not  by  any  means  a  large  or 
excessive  one. 

There  will  be  judgment  for  the  suppliant  for  two 
hundred  dollars. 

Judgment  accordingly. 

Solicitors  for  suppliant :  Drysdale  Sf  Mclnnis, 

Solicitors  for  respondent :  Ross,  Mellish  Sp  Mathers. 
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In  The  Matter  ok  the  Petition  of  Bioht  of  wi 

Dee.  t. 

THE    GILBERT    BLASTING    &ia„^„,,,„™.      

DREDGING  COMPANY  (Limited)..  \  o^p^i-^^nts  , 

AND 

HIS  MAJESTY  THE  KING Respondent. 

PMic  wfrb-^Ooniraci^Br^aeh  of-^Oontractor'i  dfuiy  to  frm  elawM^ 
Extra  %Bork — Lorn  of  profiU^Damagei, 

Bj  a  clause  common  to  the  teveral  contracts  of  the  suppliants  with 
the  Crown  for  the  construction  of  a  public  work,  it  was,  in  sub- 
stance,  stipulated  that  if  the  contractors  had  any  claims  which 
thej  considered  were  not  included  in  the  progress  certificates  it 
would  be  necessary  for  them  to  make  and  repeat  such  claims  in 
writing  to  the  engineer  within  fourteen  days  after  the  date  of  the 
certificate  in  which  such  claims  are  allied  to  have  been  omitted  ; 
and  by  another  clause  it  was  stipulated  that  the  contractors  in 
presenting  claims  of  this  kind  should  accompany  them  with  satis- 
factory evidence  of  their  accuracy,  and  the  reasons  why  in  their 
opinion  they  should  be  allowed  ;  and  unless  such  claims  were  so 
made  during  the  progress  of  the  work  and  within  the  fourteen 
days  mentioned,  and  repeated  in  writing  every  month  until  finally 
adjusted  or  rejected,  it  should  be  clearly  understood  that  the 
contractors  would  be  shut  out  and  have  no  claim  against  the 
Crown  in  respect  thereof.  The  suppliants  did  not  comply  with 
these  provisions. 

Hdd,  that  a  petition  of  right  for  moneys  claimed  to  be  so  due  to 
contractors  could  not  be  sustained. 

2.  By  one  of  the  clauses  of  the  contracts  it  was  provided  that  the 
engineer  might,  in  his  discretion,  require  the  contractor  to  do 
certain  work  outside  of  his  contract. 

Htidf  that  there  was  no  implied  contract  on  the  part  of  the  Crown  that 
work  outside  of  the  contract  which  the  engineer  might,  under  the 
authority  so  vested  in  him,  have  required  the  contractor  to  do 
•hould  be  given  to  the  contractor  ;  and  where  this  was  not  done 
by  the  engineer,  and  such  outside  work  was  gilen  to  others,  the 
contractor  is  not  entitled  to  the  profits  that  he  would  have  made 
on  the  performance  of  such  woric. 
>5 
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1901        3.  Where,  bj  a  change  in  the  plan  of  the  works,  certain  works  were 
mZl  abandoned  and  others  substituted  therefor,  and  the  contractor 

Gilbert  ^^  P^^  ^®  ^^^  ^^  profits  in  respect  of  such  abandoned  works, 

BLABTDra  &         he  is  not  entitled  to  profits  upon  the  substituted  works. 

DBfiDOiNG 

CtoMPAKY  Petition  of  right  for  damages  for  an  alleged 
Thb  Kpffo.  breach  of  certain  contracts  for  the  improvement  of 
^rjgunmt  certain  sections  on  the  Cornwall  Canal. 

The  facts  of  the  case  are  stated  in  the  reasons  for 

judgment. 

May  4th  and  June  18th,  1900. 

E.  L.  Newcombey  K,C.  for  the  respondent,  moved  for 
a  non-suit  at  the  conclusion  of  the  suppliants'  case  : 

Section  84  of  the  contract  read^ :  "  It  is  distinctly 
"  declared  that  no  implied  contract  of  any  kind  what- 
'*  soever,  by  or  on  behalf  of  Her  Majesty,  shall  arise  or 
**  be  implied  from  anything  in  this  contract  contained, 
"  or  from  any  pojsitionor  situation  of  the  parties  at  any 
**  time,  it  being  clearly  understood  and  agreed  that 
"  the  express  contracts,  covenants  and  agreements 
"  herein  contained  and  made  by  Her  Majesty,  are  and 
"  shall  be  the  only  contracts,  covenants  and  agreements 
'*  upon  which  any  rights  against  Her  are  to  be  founded." 
I  submit  that  this  clearly  and  insuperably  prevents 
any  contract  for  the  performance  of  the  works  claimed 
by  the  suppliants  arising  by  implication.  (He  cited 
Stewart  v.  The  Queen  (1)). 

Besides  these  considerations  of  law,  upon  the  facts 
the  suppliants  have  no  right  to  complain.  The  works 
that  are  claimed  by  the  suppliants  were  properly  of  a 
sort  to  be  done  by  the  contractors  to  whom  they  were 
given  by,  the  Q-overnment.  There  are,  therefore,  no 
merits  in  the  supplia^ts'  case. 

A.  B.  Aplesworth,  K.O.  for  the  suppliants,  contended 
that  the  works  in   respect  of  which  the  suppliants 

(1)  7  Ex.  0.  a  55. 
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claimed  damages  for  not  being  allowed  to  execute  i^i 
them  were  such  as  were  necessitated  by  a  change  in  ^Sb 
the  plans  by  the  Q-overnment  authorised  by  the  con-  p^^^' 
tract,  and  that  the  altered  works  should  be  given  to  Drmpge 

OOMPAX 

the  suppliants.     If  the  works   were   substituted  for         ^^ 
works  originally  called  for  by  the  contracts,  then  we  ThbKd 
are  clearly  entitled  to  do  them.     It  is  submitted  that    »*jjy< 
the  evidence  shows  that  the  works  were  merely  a  -'■^g— f 
deviation  or  variation  from  the  original  plan  for  the 
most  part,  and  that  in  other  particulars  the  works  were 
rather  a  substitution.     But  all  claimed  by  us  should 
clearly   have  been   given  to  us  under  the  contract. 
Because  the  Crown  has  seen  fit  to  abandon  certain 
works  originally  called  for,  that  has  no  effect  upon  our 
rights  under  the  contracts. 

N.  A.  Belcourt,  K,C.  followed  for  the  suppliants. 
The  plain  intention  of  the  four  contracts  entered  into 
by  the  suppliants  is  that  they  should  get  all  the  work 
involved  in  the  undertaking. 

We  further  contend  that  where  work  was  abandoned 
and  new  work  substituted  therefor  which  we  were 
comi)elled  to  do,  we  still  are  entitled  to  the  profit  on 
the  work  that  was  abandoned. 

The  Judge  op  the  ExoHEauER  Court  now  (Decem- 
ber 2nd,  1901),  delivered  judgment. 

The  suppliants,  by  their  Petition  of  Bight,  claim 
damages  in  a  very  likrge  sum  for  the  alleged  breach  of 
contracts  entered  into  between  Her  late  Majesty  and 
themselves  for  the  deepening  and  enlarging  of  sections 
five,  six,  seven  and  eight  of  the  Cornwall  Canal.  There 
were,  in  all,  four  contracts  each  bearing  date  of  the 
second  day  of  November,  one  thousand  eight  hundred 
ai^d  eighty-eight.  .  By  these  contracts  the  suppliants 
agreed  to  complete .  all  the  dredging  and  other  works 
c<mi|ected  with  the  deepening  .and  widening  of  the 
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1901       four  sections  mentioned,  not  otherwise  provided  for' 

Tm       by  the  first  day  of  November,  eighteen  hundred  and 

B^^Q^  ninety,  and  the  whole  of  the  work  embraced  in  the 

DBiDome  several  contracts    by    the    twentieth  day  of  April, 

^^        eighteen  hundred  and  ninety-one.     Among  the  works 

'^^vEEaa.  contemplated  by  the  contracts  relating  to  sections  five 

and  seven,  were  the  substructures  of  two  road  bridges 

over  the  canal.    For  the  work  embraced  in  the  four 

contracts  Her  Majesty  covenanted  to  pay  the  several 

prices  set  out  in  schedules  of  prices  forming  part  of 

such  contracts  respectively.     The  contracts  were  in 

the  main  expressed  in  the  same  terms,  and  each  con- 

tained,  among  others,  the  following  provisions : 

"  6.  The  engineer  shall  be  at  liberty  at  any  time, 
**  either  before  the  commencement  or  during  the  con- 
"  struction  of  the  works  or  any  portion  thereof,  to 
"  order  any  extra  work  to  be  done,  and  to  make  any 
*'  changes  which  he  may  deem  expedient  in  the  dimen- 
"  sions,  character,  nature,  location,  or  position  of  the 
"  works,  or  any  part  or  parts  thereof,  or  in  any  other 
"  thing  connected  with  the  works,  whether  or  not 
''  such  changes  increase  or  diminish  the  work  to  be 
"  done,  or  the  cost  of  doing  the  same,  and  the  contrac- 
"  tors  shall  immediately  comply  with  all  written 
"  requisitions  of  the  engineer  in  that  behalf,  but  the 
*'  contractors  shall  not  make  any  change  in  or  addition 
"  to,  or  omission,  or  deviation  from,  the  works,  and  shall 
*'  not  be  entitled  to  any  payment  for  any  change, 
*'  addition,  deviation,  or  any  extra  work,  unless  such 
"  change,  addition,  omission,  deviation,  or  extra  work, 
"  shall  have  been  first  directed  in  writing  by  the 
**  engineer,  and  notified  to  the  contractors  in  writing, 
^*  nor  unless  the  price  to  be  paid  for  any  addition  or 
"  extra  work  shall  have  been  previously  fixed  by  the 
^'  engineer  in  writing,  and  the  decision  of  the  engineer 
*'  as  to  whether  any  such  change  or  deviation  increases 
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**  or  diminishes  the  cost  of  the  work,  and  as  to  the       ^^^ 
*'  amount  to  be  paid  or  deducted,  as  the  case  may  be,  in       Twi 
"  respect  thereof  shall  be  final,  and  the  obtaining  of  g^^^^ 
*'  his  decision  in  writing  as  to  such  amount  shall  be  a  DBEDonro 

OOMPAVT 

"  condition  precedent  to  the  right  of  the  contractors  to        ^, 
"  be  paid  therefor.     If  any  such  change  or  alteration  TniKmo. 
"  constitutes,  in  the  opinion  of  the  said  engineer,  a 
^'  deduction  from  the  works,  his  decision  as  to  the 
^'  amount  to  be  deducted  on  account  thereof  shall  be 
''  final  and  binding. 

"  6.  That  all  the  clauses  of  this  contract  shall  apply 
*'  to  any  changes,  additions,  deviations,  or  extra  work, 
*'  in  like  manner,  and  to  the  same  extent  as  to  the 
*'  works  contracted  for,  and  no  changes,  additions, 
*'  deviations,  or  extra  work  shall  annul  or  invalidate 
"  this  contract. 

*'  7.  That  if  any  change  or  deviation  in,  or  omission 
*'  from,  the  works  be  made  by  which  the  amount  of 
^*  work  to  be  done  shall  be  decreased,  no  compensation 
*'  shall  be  claimable  by  the  contractors  for  any  loss  of 
**  anticipated  profits  in  respect  thereof 

"  8.  That  the  engineer  shall  be  the  sole  judge  of 
"  work  and  material  in  respect  of  both  quantity  and 
*'  quality,  and  his  decision  on  all  questions  in  dispute 
"  with  regard  to  work  or  material,  or  as  to  the  mean- 
"  ing  or  intention  of  this  contract,  and  the  plans, 
"  specifications  and  drawings  shall  be  final,  and  no 
"  works  or  extra  or  additional  works  or  changes  shall 
*'  be  deemed  to  have  been  executed,  nor  shall  the  con- 
"  tractors  be  entitled  to  payment  for  the  same,  unless 
'*  the  same  shall  have  been  executed  to  the  satisfaction 
"  of  the  engineer,  as  evidenced  by  his  certificate  in 
**  writing,  which  certificate  shall  be  a  condition  pro- 
'*  cedent  to  the  right  of  the  contractors  to  be  paid 
'•  therefor. 
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1901  "  26.  It  IB  intended  that  every  allowance  to  which 

5Si       "  the  contractors"  [are]  "  fairly  entitled,  will  be  em- 

bSb^q'&  "  ^^^^^  ^^  *^^  engineer's  monthly  certificates ;  but 

DRXDGiva  "  should  the  contractors  at  any  time  have  claims  of 

„,         "  any  description  which  they  consider  are  not  included 

TH»Ki»q.  «  jj^  tjj3  progress  certificates,  it  will  be  necessary  for 

*'  them  to  make  and  repeat  such  claims  in  writing  to 

"  the  engineer  within   fourteen  days  alter  the  date 

"  of  each  and  every  certificate   in  which  they  allege 

"  such  claims  to  have  been  omitted. 

*'  27.  The  contractors  in  presenting  claims  of  the 
"  kind  referred  to  in  the  last  clause  must  accompany 
"  them  with  satisfactory  evidence  of  their  accuracy, 
"  and  the  reason  why  they  think  they  should  be 
''  allowed.  Unless  such  claims  are  thus  made  during^ 
"  the  progress  of  the  work,  within  fourteen  days,  as  in 
*'  the  preceding  clause,  and  repeated,  in  writing,  every 
"  month,  until  finally  adjusted  or  rejected,  it  must  be 
"  clearly  understood  that  1  hey  shall  be  for  ever  shut 
"  out,  and  the  contractors  shall  have  no  claim  on  Her 
"  Majesty  in  respect  thereof. 

"  88.  It  is  hereby  agreed,  that  all  matters  of  differ- 
**  ence  arising  between  the  parties  hereto  upon  any 
"  matter  connected  with  or  arising  out  of  this  contract, 
"  the  decision  whereof  is  not  hereby  especially  given 
**  to  the  engineer,  shall  be  referred  to  the  award 
**  and  arbitration  of  the  chief  engineer  for  the  time 
*'  being  having  control  over  the  works,  and  the  award 
**  of  such  engineer  shall  be  final  and  conclusive ;  and 
"  it  is  hereby  declared  that  such  award  shall  be  a  con- 
*'  dition  precedent  to  the  right  of  the  contractors  to 
'*  recover  or  to  be  paid  any  sum  or  sums  on  account  or 
''  by  reason  of  such  matters  in  difference. 

"  84^  It  is  distinctly  declared  that  no  implied  con- 
"  tract  of  any  kind  whatsoever,  by  or  on  behalf  of  Her 
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"  Majesty,  shall  arise  or  be  implied  from  anything  in       i^i 
"this  contract  contained,   or   from  any  position  or       tSe 
**  situation  of  the  parties  at  any  time,  being  clearly  B2S?mo'& 
"  understood  and  agreed  that   the  express  contracts,   Dridqinq 
**  covenants  and  agreements  herein  contained  and  made         v. 
"  by  Her  Majesty,  are  and  shall  be  the  only  contracts*  Thb  Kmo. 
"  covenants   and  agreements  upon  which  any  rights 
"  against  Her  aie  to  be  founded." 

During  the  progress  of  the  work  it  was  decided  to 

strengthen  and  reinforce  the  south  bank  of  the  canal, 

which  was  adjacent  to  the  Saint  Lawrence  Biver.     As 

part  of  such  work  of  strengthening  that  bank,  and  to 

hold  in  i)Osition  the  material  by  which  it  was  proposed 

to  reinforce  it,  it  was  decided  to  build  a  stone  toe  at 

the  foot  of  the  south  side  of  the  bank.    By  a  letter  of 

the  13th  of  February,  1890,  the  suppliants  called  the 

attention  of  the  chief  engineer  to  their  facilities  for 

building  the  stone  toe  in  connection  with  their  existing 

contract,   and    offered    to  do  the  work  for  a  price 

mentioned  in  that  letter.    By  a  letter  of  the  22ild  of 

the  same  month   they  called  his  attention  to  their 

"tender   for  the  stone  toe  on  the  south  bank  of  the 

Cornwall  Canal."    There  does  not  appear  to  have  been 

any  acceptance  in  writing  of  this  offer,  or  any  written 

direction  to  the  suppliants  to  do  the  work,  but  between 

the  dates  mentioned  and  June,  1891 ,  when  the  work  of 

constructing  this  stone  toe  was  discontinued,  they  did 

apart  of  the  work  under  direction  of  the  chief  engineer 

and  were  paid  for  it,  and  no  question  arises   as  to 

that.     It  appears,  however,  that  in  or  before  the  year 

1892,  Wm.  Davis  &  Sons,  the  contractors  for  section 

four  of  the  canal  (the  adjoining  section)  built  at  the 

foot  of  the  south  side  of  the  southern  bank  of  the 

canal,  for  a  distance  of  about  three  hundred  and  fifty 

feet  within  the  limits  of  section  five,  a  stone  retaining 

wall  which  had  the  same  object  and  answered  the  same 
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1901  purpose  as  the  stone  toe  that  has  been  mentioned,  only 
Tim      it  was,  it  seems,  more  substantially  built.     Wm.  Davis 

B^^mra^&  ^  ^^^®  *^^  ^^  ^^®  other  work  of  reinforcing  the 

Dbbdoing  south  bank   of  the  canal  where  the  wall  was  con- 

^ly^    structed.     The  work  of  building  the  retaining  wall 

ThbKiho.  j^^ strengthening  the  canal  bank  at  this  i)oint  in  the 
way  in  which  it  was  done,  formed  no  part  of  the  work 
contemplated  when  the  contracts  mentioned  were 
entered  into.  It  was  extra  work.  After  large  sums 
had  been  expended  in  executing  in  part  the  work 
covered  by  these  contracts,  and  after  the  time  therein 
limited  for  their  completion  had  expired,  another  and 
a  very  fundamental  change  in  the  work  as  originally 
contemplated  was  made.  That  part  of  the  old  chan- 
nel of  the  canal  that  was  embraced  within  sections 
six  and  seven,  and  within  the  upper  sixteen  hundred 
feet  of  section  five,  and  the  lower  thirteen  and  seventy- 
six  feet  of  section  eight  was  abandoned,  with  all  the 
work  that  had  been  done  thereon,  and  in  place  thereof 
the  north  channel  of  the  Saint  Lawrence  River,  the 
channel  between  the  mainland  and  Sheiks  Island 
opposite  thereto,  was  utilized  for  the  purposes  of  the 
canal.  This  was  done  by  putting  a  dam  across  the 
north  channel  of  the  river  at  the  head  of  Sheiks  Island, 
and  then  at  this  point  and  below  the  dam  cutting  a 
passage  or  way  from  the  old  canal  into  the  channel ; 
and  also  by  putting  another  dam  at  the  foot  of  the 
Island,  and  then  at  a  point  above  such  dam  cutting 
another  passage  or  way  from  the  channel  into  the  old 
canal.  In  this  way  the  north  channel  of  the  Saint 
Lawrence  River  opposite  Sheiks  Island  was  made  a 
part  of  the  Cornwall  Canal  -  The  work  of  making 
these  dams  and  the  ways  or  entrances  irom  the  canal 
to  the  channel  was  also  given  to  Wm.  Davis  &  Sons. 
The  notice  given  to  the  suppliants  that  fifrther  work 
on  sections  six  and  seven  would  be  abandoned,  is 
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dated  on  the  2  Hh  of  February,  1898.    The  notice  of       Wl 
the  chief  engineer  that  the  suppliants  would  not  be       Tn 
required  to  do  any  more  work  on  the  upper  sixteen  p^J^^J^j 
hundred  feet  of  section  five,  or  on  the  lower  thirteen  DaiDaniG 

OOMPAVT 

hundred  and  seventy 'six  feet  of  section  eight  is  dated  ^^ 
on  the  6th  of  March,  1898,  and  there  is  also  a  letter  Tm  Kme. 
to  the  same  effect,  from  the  secretary  of  the  Depart- 
ment of  Bail  ways  and  Canals  to  the  suppliants,  under  **" 
date  of  the  8th  of  March  of  that  year.  The  contract 
with  Wm.  Davis  &  Sons  to  make  the  dams  mentioned 
bears  date  of  the  19th  of  June,  1898.  On  the  20th  of 
March  of  the  same  year  the  suppliants  had,  by  a  letter 
of  that  date  to  the  Minister  of  Railways  and  Canals, 
stated  that  they  would  look  to  the  Government  for 
reasonable  compensation  for  the  delays,  disbursements 
and  losft  of  profits  which  would  necessarily  result  from 
the  course  which  his  department  had  decided  upon 
with  reference  to  the  sections  of  the  canal  in  question. 
The  matter  having  been  considered,  the  Minister  offered 
the  suppliants  to  pay  them,  in  settlement  of  their  claim 
for  loss  of  anticipated  profits  on  the  work  so  abandoned, 
a  sum  equal  to  fifteen  per  cent,  on  the  estimated  value 
thereof.  The  value  of  the  work  so  abandoned  was 
$195,668.62,  and  fifteen  percent,  thereof  would  amount 
in  even  figures  to  the  sum  of  $29,850.  This  offer  was, 
on  the  12th  of  March,  1894,  accepted  for  the  suppli- 
ants by  Mr.  Ferguson,  their  solicitor,  in  a  letter  in 
which  he  stated  that  the  claims,  if  any,  of  the  com- 
pany in  respect  of  or  arising  out  of  the  works  actually 
done  would  of  course  remain  to  be  dealt  with  apart 
from  the  settlement.  On  the  28th  of  March  an  order 
in  council  was  passed  authorising  the  payment  of  this 
sum  of  $29,850  to  the  suppliants  in  full  of  the  claim 
then  made  for  loss  of  profits.  The  receipt  for  this 
amount  was  given  on  the  19th  of  April  following  and 
(purported  to  be  in  full  of  all  claims  in  respect  of  the 
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1901       abandonment  of  parts  of  sections  five  and  eight,  and 

Thb       the  whole  of  sections  six  and  seven  of  the  Cornwall 

Bw.8^Mr&  Clanal,  in  accordance  with  the  letter  and  order    in 

Drtooihg  council  mentioned.     On  the  24th  of  April,  1894,  by  a 

COIIPAVT 

V,         letter  of  that  date,  the  suppliants  submitted  to  the 
Thb  KiHQ.  Minister  of  Railways  and   Canals  a  claim  for  extra 
^^iSr*"     work,  damages,  etc.,  in  respect  of  the  works  executed 
j«€gi>»»t.  i^y  them  on  sections  five,  six,  seven  and  eight  of  the 
Cornwall  Canal,  and  it  was  thereby  pointed  out  that 
this  claim  was  separate  and  distinct  from  the  claim 
paid  to  them  for  loss  of  anticipated  profits  on  aban- 
doned work.     The  particulars  of  this  claim  are  not  in 
evidence,  but  I  infer  that  it  was  to  something  of  the 
kind  that  Mr.  Ferguson  referred  in  his  letter  of  March 
12th,  already  mentioned.     Mr.  Aylesworth,  when  put- 
ting in  this  letter  of  April  24th,  1894,  in  answer  to  a 
remark  made  by  Mr.  Newcombe,  admitted  that  it  did 
not  refer  to  the  claim  now  under  consideration. 

The  next  matter,  in  order  of  time,  to  which  it  is 
necessary  to  refer,  is  the  correspondence  in  November, 
1895,  between  Mr.  Rubidge,  the  Superintending 
Engineer  of  the  Canal,  and  Wm.  Davis  &  Sons  that 
led  to  the  work  of  building  the  piers  and  abutments 
for  a  bridge  over  the  canal,  and  within  the  limits  of 
section  five,  being  given  to  them.  On  the  20  th  of 
April,  1896,  Mr.  Rubidge  gave  the  suppliants  notice 
that  they  would  be  relieved  from  any  further  work  on 
that  part  of  section  five  west  of  the  lower  end  of  the 
east  rest  pier  of  the  new  Milleroches  Bridge  ;  that  is, 
as  I  understand  it,  of  the  bridge,  for  the  building  of 
the  substructure  of  which  Wm.  Davis  &  Sons  had  in 
November  preceding  been  given  the  contract. 

The  claim  for  which  the  Petition  of  Right  in  this 
case  is  brought  was  presented  by  the  suppliants  to  the 
Minister  of  Railways  and-  Canals  in  a  letter  to  Kirn, 
dated  the  29th  day  of  June,  189ir;  the  matters  then 
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complained  of  being  substantially  those  now  pnt  for-       i^i 
ward.    The  claim  made  is,  that  under  a  fair  construe-       Tra 
tion  of  their  contracts  in  question,  the  suppliants  were  b2SwnI\ 
bound  to  do  the  work  hiereinbefore  mentioned  that  Dmdgihq 
was  given  to  Wm.  Davis  &  Sons  to  do,  and  that  there         «. 
was  a  corresponding  obligation  on  the  part  of  the  ThiKxho. 
Crown  to  give  them  the  work  to  do ;  that  the  failure    ""^^ 
of  the  Crown  to  do  so  constituted  a  breach  of  contract  '^■^•^— ^ 
for  which  they  are  entitled  to  damages,  to  be  measured 
by  the  profits  that  they  would  have  made  had  they 
been  afforded  an  opportunity  of  executing  the  work. 
ihe  Crown  denies  that  it  was  under  any  obligation  to 
give  the  suppliants  any  of  the  work  to  do  that  was 
done  by  Wm.  Davis  &  Sons ;  and  a  number  of  special 
defences  arising  upon  the  several  contracts  in  question 
are  set  up.    The  payment  of  the  sum  of  $29,850  fo 
loss  of  profits  on  the  abandoned  works  is  also  relied 
upon  as  a  defence  to  the  petition. 

Now  the  same  considerations  are  not  in  all  respects 
applicable  to  the  different  branches  of  the  suppliants' 
claim.  Some  are  applicable  to  the  claim  as  a  whole, 
but  others  are  not,  and  it  will  be  convenient  in  the 
first  place  to  discuss  those  considerations  or  matters 
that  affect  only  a  particular  part  of  the  claim.  In 
regard  to  the  retaining  wall  built  by  Wm.  Davis  & 
Sons  at  the  lower  end  of  section  five  and  the  strength- 
ing  of  the  canal  bank  there,  it  will  be  observed  tha 
this  work  was  not  connected  in  any  way  with  the 
principal  change  in  the  work  that  was  made,  and 
which,  as  we  have  seen,  resulted  in  the  abandonment 
of  a  large  part  of  the  work  as  originally  contemplated, 
and  for  the  loss  of  profits  on  which  the  suppliants 
have  been  paid.  The  case  as  to  this  part  of  the  claim 
is  that  the  work  was  not  within  the  contemplation  of 
the  parties  to  the  contract  when  it  was  entered  into  ; 
that  it  was  extra  work,  and  that  the  chief  engineer  or 
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1901       engineer  did  not,  as  under  the  fifth  section  of  the 
^B       contract  he  might  have  done,  require  the  suppliants 
BL^mQ&  *^  ^^  *^®  work.     It  was  given  to  another  contractor 
Dbedqing  to  do.    There  is  some  question  as  to  whether  this  part 
"^"    of  the  claim  is  included  in  the  petition  as  filed.    The 
Thi  Kihq,  claim,  if  any,  arose  in  1892,  and  the  petition  is  founded 
on  acts  that  were  done  in  1898  and  afterwards.     It  is 
a  very  old  claim,  and  dofts  not  appear  to  have  been  put 
forward  until  189^,  and  if  an  amendment  of  the  peti- 
tion were  necessary  to  include  it,  it  is  not  at  all  clear 
that  any  such  amendment  could  or  ought  to  be  made. 
For  reasons  that  will  appear  I  do  not  think  the  claim 
to  be  well  founded  and  there  is  no  occasion  to  deter- 
mine the  question  of  amendment. 

The  second  or  main  branch  of  the  claim  is  for 
loss  of  profits  on  the  dams  at  the  head  and  foot  of 
Sheiks  Island  and  the  work  incidental  thereto,  such 
as  the  channels  or  ways  that  have  been  mentioned, 
between  the  old  canal  and  the  north  channel  of  the 
Eiver  Saint  Lawrence.  This  work  was  done  opposite 
to  or  within  the  limits  of  sections  five  and  eight  of  the 
canal  for  which  the  suppliants  had  contracts.  I  shall 
assume  (without  deciding)  that  the  chief  engineer  or 
engineer  was  at  liberty  under  the  fifth  sections  of  such 
contracts  to  require  the  suppliants  to  do  this  work.  It 
is  certain  that  he  did  not  exercise  that  i)ower.  This 
part  of  the  claim  is  also  affected  by  considerations 
arising  from  the  acceptance  of  the  $29,350  in  settle- 
ment of  loss  of  profits  on  the  abandoned  work.  If 
this  work  of  making  the  dams  and  ways  between  the 
canal  and  north  channel  of  the  Eiver  Saint  Lawrence 
had  been  given  to  the  suppliants,  if  they  had  been 
required  to  do  this  work  as  a  change  in  the  character, 
nature,  location  or  position  of  the  works  as  originally 
contemplated,  no  question  of  loss  of  profits  on  the 
work  abandoned  in  consequence  of  such  change  could 
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have  arisen.  There  would  have  been  no  breach  of  the  -Wi 
contract,  and  no  consequent  claim  to  damages.  There  Thi 
was  no  breach  of  any  contract  in  the  Crown  abandon-  g^^™ 
ing  the  work  that  was  abandoned.    It  had  a  right  to   Drkdg 

GOMPA. 

do  that.     The  breach,  if  any,  consisted  in  giving  the         <,. 
substituted  work,  the  new  work  incident  to  the  change  Th«^ 
in  plan,  to  another  contractor.     If  that  had  not  been 
done  the  suppliants  would,  it  is  certain,  have  had  no 
cause  of  action.     It  is  not  necessary  to  decide  whether 
what  was  done  really  did  constitute  a  breach  of  the 
contracts  in  question  and  give  a  cause  of  action.    The 
Crown  accepted  that  position  and  paid  the  damages 
agreed  upon.     Such  damages  if  reasonable  might,  if 
they  had  not  been  settled,   have  been  assessed  with 
reference  to  loss  of  profits  on  the  work  that  was  actually 
done  under  the  change  that  took  place,  and  not  with 
reference  to  the  profits  that  might  have  been  made  on 
the  execution  of  the  work  as  originally  contemplated. 
But  it  is  not  possible,  it  seems  to  me,  that  the  suppli- 
ants can  keep  in  their  pockets  the  profits  on  the  work 
that  was  abandoned   and  at  the  same  time  recover 
profits  on  the  work  that  was  substituted  therefor.    By 
accepting  the  profits  on  the  former,  they  put  it  out  of 
their  power  to  recover    the    latter.      They   are  not 
entitled  to  both.    These  considerations  apply  only  to 
such  work  done  by  yfm.  Davis  &  Sons  as  was  reason- 
ably incident  to  and  connected  with  the  change  in  the 
work  that  has  been  mentioned.    They  do  not  apply 
to  the  building  of  the  piers  and  abutments  for  the 
Milleroches  Bridge.     As  to  that  the  facts,  some  of 
which  have  not  been  alluded  to,  are  these :     The  work 
contemplated  by  the  contract  for  section  five,  as  has 
been   stated,   embraced  the  substructure  for  a  road 
bridf^e  over  the  canal  within  that  section.    The  sub- 
structure,  the  abutments,  piers   and  foundations,  of 
another  bridge,  were  included  in  the  contract  relating 
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1901  to  section  seven.  A  large  part  of  the  work  on  the 
Tm  foundatioflfif  ^f; the  bridge  within  section  five  was  done 
BuSraQ^A  when  work  on  that  part  of  that  section  was  abandoned. 
DRKDGiNa  For  the  work  so  done  the  suppliants  were  paid,  and 
V.  on  the  value  of  what  was  not  then  done  the  suppli- 
ThsKwo.  g^jj^g  received  as  part  of  the  $29,500  mentioned,  a  profit 
of  fifteen  per  cent.  The  work  on  the  road  bridge  con- 
templated within  the  limits  of  section  seven  formed 
part  of  the  work  of  that  section,  the  estimate  for  which, 
at  the  suppliants'  prices,  amounted  to  $141,280.  Other 
work  on  this  section  not  contemplated  in  this  contract 
brought  the  estimate  up  to  $166,927.80.  The  value  of 
the  work  done  on  the  section  at  the  date  when  work 
thereon  was  abandoned  was  $86,947.87.  Whether 
this  included  any  work  on  the  foundations  of  this 
bridge  is  perhaps  not  clear.  But  it  was  either  included 
therein  or  in  the  work  on  that  section  then  remaining 
to  be  done,  the  value  of  which  was  $69,979.98.  On 
the  latter  sum  the  suppliants  were  paid  a  profit  of 
fifteen  per  cent,  as  part  of  the  $29,850  mentioned.  That 
is  with  respect  to  the  work  that  the  suppliants  con- 
tracted to  do  in  connection  with  these  two  bridges, 
they  were  paid  for  all  the  work  that  was  done  accord- 
ing t<  the  prices  agreed  upon  ;  and  they  were  also  in 
1894  paid  in  respect  of  the  work  not  done  a  profit  of 
fifteen  per  cent,  on  the  value  thereof.  They  now 
claim  that  they  ought,  in  addition,  to  have  a  profit  on 
the  work  done  by  Wm.  Davis  &  Sons  on  the  bridge 
that  was  subsequently  in  1895  or  1896  constructed 
across  the  canal,  on  the  giound  that  the  site  of  the 
bridge  is  within  the  limits  of  section  five  of  the  canal. 
The  two  bridges  embraced  in  the  contracts  were  settled 
for.  The  claim  is  for  profits  on  work  on  a  third  or 
extra  bndge  that  was  not  done  by  them.  That  does 
seem  somewhat  unreasonable.     But  the  question  is  not 
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whether  it  is  reasonable  or  unreasonable,  bat  whether       ^^ 
the  suppliants  are  entitled  to  what  they  claim.  ^ 

By  reference  to  the  third  paragraphs  of  these  con-  ^^^ 
tracts  it  will  be  seen  that  the  works  to  be  executed  Drb 
are  those  mentioned  and  "  not  otherwise  provided  for."  , 
The  works  in  respect  of  which  the  present  claim  is  '^°"_ 
made  were    "otherwise    provided    for,"   and   would 


apparently  fall  within  that  exception,  unless  it  were  '•^ 
limited  to  works  not  otherwise  provided  for  at  the  date 
of  the  contracts.  It  seems  to  me  that  it  is  fairly 
arguable  that  these  words  have  reference  to  works 
otherwise  at  any  time  provided  for.  Their  presence  in 
these  contracts  would  of  themselves  be  sufficient  to 
distinguish  this  case  from  cases  in  Canada  in  which  it 
has  been  held  that  where  a  contractor  is  by  a  contract 
with  the  Crown  required  to  do  anything,  there  is  a 
corresponding  obligation  on  the  Crown  to  give  him 
that  thing  to  do  ;  and  one  would  be  free  to  follow  the 
English  cases  which  have  been  decided  in  a  different 
way.  But  I  do  not  rest  my  judgment  on  that  view  of 
the  case. 

The  fifth  and  sixth  paragraphs  of  these  contracts 
should  be  read  together,  and  in  construing  them  the 
thirty-tfourth  paragraph  should  be  kept  in  mind.  The 
latter  paragraph  declares  that  no  implied  contract  of 
any  kind  whatsoever,  by  or  on  behalf  of  Her  Majesty, 
shall  arise  or  be  implied  from  anything  in  the  contract 
contained  or  from  any  position  or  ^situation  of  the  par- 
ties at  the  time.  By  paragraph  five  the  engineer  is  at 
liberty  at  any  time  to  order  any  extra  work  to  be  don^ 
by  the  contractors ;  and  to  make  any  changes  which 
he  may  deem  expedient  in  the  dimensions,  character, 
nature,  location  or  position  of  the  works,  or  any  parts 
thereof,  or  in  any  other  thing  connected  with  the 
works  ;and  the  contractors  are  bound  to  comply  with 
any  written  requisition  of  the  engineer  jin  that  behalf. 
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1901  But  they  are  not  to  make  any  change  in,  or  addition 
Tm  to,  or  omission  or  deviation  from,  the  -works,  unless 
b2^^o\  they  are  first  so  directed  in  writing  by  the  engineer  ; 
Dbsdgino  and  without  such  direction  in  writing  they  are  not 
9,  entitled  to  any  payment  for  any  change,  addition, 
ThsKiho.  deviation,  or  extra  work.  When  in  paragraph  six  it  ia 
provided  that  all  the  clauses  of  the  contract  shall  apply 
to  any  changes,  additions,  deviations,  or  extra  work  in 
the  like  manner  and  to  the  same  extent  as  to  the  worka 
contracted  for,  and  that  no  changes,  additions,  devia- 
tions or  extra  work  shall  annul  or  invalidate  the  con- 
tract, the  meaning  no  doubt  is,  that  such  clauses  shall 
apply  to  changes,  additions,  deviations  and  extra  work 
directed  in  writing  by  the  engineer  as  provided  in  the 
preceding  paragraph,  and  that  these  shall  not  annul 
or  invalidate  the  contract.  Now  it  seems  certain  that 
the  contractors  were  not  under  any  obligation  to  do 
any  extra  work  or  any  work  involved  in  any  change 
without  the  written  requisition  or  direction  of  the 
engineer,  and  without  such  written  requisition  or 
direction  they  were  not  entitled  to  any  payment 
therefor.  No  such  requisition  or  direction  was  made 
or  given ;  and  the  contractors  being  under  no  obliga- 
tion no  question  of  a  correlative  obligation  on  the 
part  of  the  Crown  arises.  To  hold  the  Crown  liable 
for  not  giving  the  work  in  question  to  the  suppliants 
one  would  have  to  imply  a  contract  on  behalf  of  Her 
Majesty  that  whenever  there  was  extra  work  to  do,  or 
whenever  there  was  by  reason  of  some  change,  addition 
or  deviation,  other  work  to  do,  the  engineer  would 
give  such  extra  or  other  work  to  the  contractors.  But 
in  view  of  the  thirty-fourth  paragraph  no  such  con- 
tract can  be  implied. 

By  the  twenty-sixth  and  twenty-seventh  paragraphs 
of  the  contracts  the  contractors  agreed  that  they  should 
have  no  claim  on  Her  Majesty  for  anything  not  included 
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in  the  progress  estimates,  unless  the  claim  was  made       l^i 
and  supported  by  satisfactory  evidence,  and  repeated       Tm 
every  month.    Nothing  of  the  kind  was  done  with  ^^^^^ 
resi>ect  to  the  present  claim.     Sometimes  one  feels  DaaMDia 
that  there  may  be  some  hardship  in  the  Grown  invok-         9. 
ing  these  provisions  against  a  contractor's  claim.     But  Thm  Kmo. 
perhaps  one  ought  not  to  have  that  feeling  where  the 
contractor  during  the  progress  of  the  work  lies  back, 
and  does  not  give  any  intimation  that  he  thinks  him- 
self entitled  in  any  way  to  that  for  which  afterwards 
he  puts  forward    a  claim.     At  all  events  it  is  for  the 
Crown  to  say  when  these  provisions  shall  be  invoked 
against  a  claim,  and  when  they  may  be  waived.     In 
the  present  case  the  Crown  relies  upon  them,  and  they 
constitute,  I  think,  a  bar  to  the  whole  claim. 

Then,  by  various  provisions  of  these  contracts,  the 
engineer,  that  is,  the  chief  engineer  and  his  assistants, 
acting  under  his  instructions,  is  made  the  judge  of 
divers  matters,  and  his  certificate  is  necessary  to  the 
payment  of  any  money  thereunder  ;  and  by  the  thirty- 
third  paragraph  it  is  provided  that  all  matters  in  dif- 
ference arising  between  the  parties  upon  any  matter 
connected  with  or  arising  out  of  such  contracts,  the 
decision  whereof  was  not  thereby  specially  given  to 
the  engineer,  should  be  referred  to  the  award  and 
arbitration  of  the  chief  engineer,  whose  award  should 
be  final,  and  that  his  award  should  be  a  condition  pre- 
cedent to  the  right  of  the  contractors  to  receive  or  be 
paid  any  sum  or  sums  on  account  or  by  reason  of  such 
matters  in  difference.  In  view  of  these  provisions 
also  it  is  difficult  to  see  on  what  ground  the  petition 
in  this  case  can  be  sustained.  The  suppliants  have 
no  decision  or  certificate  of  the  engineer  in  their 
favour  and  no  award  of  the  chief  engineer ;  and  there 
has  bew  no  waiver  by  the  Crown  of  any  of  these 

matters.    These  ccmsiderations,  as  well  as  those  aris- 
16 
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1901       ing  ui)on  the  provisions  that  require  any  such  claim  to 
^i      be  made  and  supported  in  the  manner  pointed  out  in 
'^^XQ&  *^®  twenty-sixth  and  twenty-seventh  paragraphs  of 
Dbkdoinq  the  contracts,  apply  not  only  to  the  extra  work  and  to 
9,        the  substituted  work  done  by  Wm.  Daris  &  Sons,  but 
t™Ki»<»'  also  to  any  work  done  by  them  which  may  have 
been  embraced  within  the  contracts  themselves.     For 
instance,   where  the  suppliants  and  Wm.  Davis  & 
Sons  were  working  over  the  same  ground,  or  adja- 
cent to  each  other,  there  may  be  some  difficulty  in 
determining  what  work  was  entrusted  to  the  latter  as 
extra  or  substituted  work ;  and  what  work  the  former 
were  entitled  to  under  the  contracts.    The  culvert  on 
which  Wm.   Davis   &  Sons  did  some   work  affords 
an  instance  of  this  kind,  and  perhaps  also  the  widen- 
ing, or  part  of  the  widening,  of  the  canal  on  section 
eight  to  get  a  borrow  pit  for  material  to  be  used  on 
the  upper  dam.    But  the  claim  not  having  been  made 
in  the  way  provided  in  the  contract,  and  there  being 
no  decision,  certificate  or  award  of  the  chief  engineer 
in  the  suppliants'  favour,  and  no  waiver  by  the  Crown 
of  any  such  defence,  the  petition,  it  seems  to  me,  must 
fail. 

At  the  conclusion  of  the  suppliants'  case  Mr.  New- 
combe,  for  the  Crown,  submitted  that  no  case  had 
been  made  out.  That  question  was  then  argued  and 
reserved,  on  the  understanding  that  if  it  were  thought 
that  a  case  had  been  made  out,  an  opportunity  would 
be  given  to  the  Crown  to  answer.  That,  in  the  view 
I  take  of  the  case,  is  not  necessary. 

There  will  be  judgment  for  the  respondent,  and  a 
declaration  that  the  suppliants  are  not  entitled  to  any 
portion  of  the  relief  sought  by  their  petition. 

Judf^ment  accordingly. 

Solicitors  for  suppliants  :  Belcourt  4*  Ritchie. 

Solicitor  for  respondent :  E.  L,  Newcombe. 
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In  the  Mattbe  of  the  Petition  of  Bight  of  i^oi 

Decdmber  2. 

THE  ALGOMA  CENTRAL  BAIL- )   g  _ 

WAY  COMPANY ]   »^^^^n™' 

AND 

HIS  MAJESTY  THE  KING Respondent, 

Ouitoms  legiiiaHon — LegitlaUve  auUhority  of  Canadian  ParUament^DtUy 
upon  formgn-buiU  thip — CkmdrucHon  of  ttaitUsi-^Intend — Paymmt 
by  Crown — Tort — Crovm*i  tarvant — Damaget, 

The  Parliament  of  Canada  has  legislatiye  authority  to  impose  a 
Customs  duty  upon  a  foreign-built  ship  to  be  paid  upon  applica- 
tion bj  her  in  Canada  for  registration  as  a  British  ship. 

2.  The  provision  in  item  409  of  I%s  CtuUnm  Ta/riff  Aei^  1897,  which 

purports  to  impose  a  duty  upon  a  fureign-built  ship  upon  appli- 
cation by  her  for  a  Canadian  register,  is  not  a  dear  and  unam- 
bigious  imposition  of  the  duty  such  as  would  support  the  right 
of  the  Crown  to  exact  the  payment  of  such  duty. 

3.  The  Crown  is  not  liable  to  pay  interest  except  upon  contract 

therefor,  or  where  its  liability  therefor  is  fixed  by  statute. 

4.  In  the  absence  of  statutory  provision  in  such  behalf,  the  Crown  is 

not  liable  to  answer  for  the  wrongful  act  of  its  officer  or  servant. 

Petition  of  bight  to  obtain  a  refand  of  certain 
Oustoms  duties  paid  under  protest  upon  the  application 
for  the  registration  in  Canada  of  a  foreign-bailt  ship. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

The  case  was  heard  at  Ottawa  on  the  11th  June, 
1901. 

Wallace  Nesbitt,  K.C.  for  the  suppliants  ; 

The  Algoma  Railway  Company  is  a  body  corporate, 
its  charter  being  a  Canadian  one,  and,  amongst  other 
things,  has  the  i>ower  of  running  steamships  between 
certain  of  its  terminal  points.  The  boat  in  question  is 
called  the  Minnie  M:  and  she  was  built  at  Marquette, 
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1901       Michigan,  and  was  bought  last  autumn.    A  provisional 
Tbm       British     registration  under    The   Merchant   Shipping 
Q^^l^j^    ^^^  of  1894  was  obtained  at  Chicago,  and  the  vessel 
Railway    thereafter  proceeded  to  Sault  Ste.  Marie.     Now  the 
9,         Sault  is,  for  the  purposes  of  r^stration  of  a  British 
ThvEiho.  vessel   under    The    Merchant    Shipping  Act,    just  as 
Argument  much  a  British  port  as  the  port  of  London  or  Liver- 
—       pool,   Q-.B.    It  is  a  Port  of  Customs  and  a  port  at 
which  the  registration  of  a  British  ship  can  be  pro- 
perly made.     The  owners  of  the  ship  presented  to  the 
Customs  officer  at  the  Sault  the  provisional  registry 
certificate,  and  he  was  requested  to  issue  a  certificate 
of  complete  British   registry.    The  Customs  officer, 
after  having  communicated  with  Ottawa,  and  upon 
instructions  from  Ottawa,  informed  the  master  that  he 
could  net  obtain  registration  until  the  duty  payable 
upon  the  vessel,  according  to  the  contention  of  the 
authorities  at  Ottawa,  was  paid.    The  duty  was  sub- 
sequently paid  under  protest  and  the  ship  was  there- 
after registered  at  the  port  of  Montreal — just  why  the 
port  of  Montreal,  it  is  not   clear — because  she  might 
■have  been  registered  at  the  Sault  equally  as  well ;  but 
the  fact  is  of  no  importance  to  the  questions  arising  in 
this  case.    Now,   as   I   understand   it,  the  princi];>al 
question — in  fact  it  may  be  said  the  only  question — 
that  arises  here,  is  whether  a  ship  that  has  satisfied 
the  provisions  of  The  Merchant  Shipping  Act  of  1894» 
by  obtaining  a  provisional  certificate  of  registry,  can 
proceed  without  hindrance   to  be   made  a  complete 
British  ship,  or  whether  it  is  competent  for  the  Cana- 
dian authorities  in  Parliament  to  practically  modify 
the  provisions  of  The  Merchant  Shipping  Act  passed 
by  the  Imperial  Parliament,  by  exacting  a  condition  to 
the  privileges  created  by  the  Imperial  Act.    The  broad 
question  is :  Whether  the  suppliants  can  obtain  com- 
plete registry  in   Canada  when  they  have  obtained 
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proFifiiomJ  D0^ii7f>  tmder  3%d  Mbrchant  Shipping  Am      ^^^ 
of  I864(  or  whether  the  pfoviaiona  of  that  Act  oan.  be      ^j^ 
modiiied  by  the  praviaiane  ol  the  CtmndiaQ  Gustoms^or    ^^^^ 
Tariff  Acts?  Raii.wa» 

The  Mmhoni.  Shippi^  AcK  18&4„  I  might  ^^^^ 
say;  is*  the  same  in*  ita  pTOviBiimB>.  ao  far  as  they  TnaKnia 
affect  thiff'  caae^  a8<  Hhs^  Ast  o€  1884i  Now,  qpae  ^ 
ha8«  only  to^  examine  in.  even]  a  onraory  way  The 
Mofehmd  Shipjking  Aety  1B94|  to  see  ita  Ilnfieiial 
duoaaotev;  It  wiUl  be  seen  at  once  that  it  ia  designed 
for  the  foatering  of  British,  trade  throughout  all  the- 
colomea^oflthe  Smpin,.aiid  it  iaalao« intended  for  the 
protectiDn.  of  Britishi  shipping^  So  I  say,,  upoot  an 
emninatapn  ofi  th»  Act,  yonr  lordship*  mnatf  come  to 
thoiconclnsion^  that  the  port  o£  Montreali  or  Saolt  Ste. 
M»rie»  &  Canada,  is  practically  in  the  same  position^ 
80  finr  as  the  i3^(iatration:  o£  a.  Briliah  ship  goes,,  aa  if. 
that  ship«  were  regjatered  in  the  port  of  Londcm^  or  ini 
some  port  in  iile  BritiahWeat  Indies  (Beads  claoae 
(d)  of  seotion^  1  of  Tftr  Merchant  Skipping  Act  o£  1894 ; 
8ection.4^  clanae  (t)).  Then^attenttom  should  be^directed 
to  tho' order  in  counoil  eataMishing  the  porta  qi  Saolt 
Ste.  Miarie  and  Montoreal  aa  Guatoma  and  regiistration 
portsi  For  the  purposes'  oiThe,  Memhant  Shipping  Act 
they  are  in  the  same  poaition  as  London  or  Ldyer- 
pool,  Gr.B.  Then  in  chapter  72  of  The  Reused  Statutes 
cf  Canada  yoxt  willi  find  section  11  provides  that  no 
&e  shall  be  charged  in  Canada^  escept  those  mentioned 
in)  The  Merch(mP  Skipping  A^t,  1854.  This  is  men- 
turned,  becaose  the  Dominion  o£  Canada^  with  the 
consent  of  the  Imperial  Farliamentii  conld  modify  the 
pnmsions  of  The'  Merchant'.  Shipping  Aot  of  1854  or 
1894i  (Se  al60>  reada  section*  18  of  the-  Canadian  Act 
and  sections  21  and  22  of  the  Imperial  Act).  Section 
22  isliie  aection}  nnderwhiclx  the  ship  in  qfiestioa 
(Ataiixedl  bar  proTiaiondl  certifficatein  Chicago.   Under 
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1901       this  provisional  certificate  she  is  empowered  to  com- 

Tbm       plete  her  registration  as  a  British  ship  in  any  British 

Q^^^    port.     Having  obtained  complete  registration  she  is 

Railway    ftilly  empowered  to  trade  under  the  protection  of  the 

9^        Imperial  Act,  and  all  Acts  affecting  such  matters  as  the 

ThiKihq.  engagement  and  discharge  of  seamen  in  a  foreign  port, 

^omuMi  ^^^  ^  ^  regulations  enacted  governing  the  conduct 

of  seamen  on  board  the  ship.    Then  section  62  of  the 

Imperial  Act  makes  provision  as  to  fees,  so  we  see  that 
under  the  Imperial  Act  all  possible  conditions  and 
obligations  affecting  the  right  to  registration  are  dealt 
with.  I  would  also  refer  to  section  88  of  The  Merchant 
.  Shipping  Act  of  1854,  and  to  7%^  Revised  Statutes  of 
Canada,  chapter  72,  section  46,  which  is  a  re-enactment 
of  the  English  Act.  Section  69  provides  as  to  her 
rights  under  the  British  flag.  Section  89  makes  pro- 
vision as  to  the  registration  in  the  colonies.  I  might 
say  that  sections  88  to  91,  inclusive,  are  material. 
Section  91  applies  to  the  whole  of  Her  Majesty's 
Dominions  and  contains  a  singular  exception  to  the 
general  view  that  the  colonies,  being  self-governing 
are  allowed  to  control  their  own  business.  Mr.  Lefroy, 
in  his  book  on  Parliamentary  Oovernment  in  Canada 
comments  on  section  91,  and  I  will  give  your  Lordship 
a  reference  to  his  work  later.  I  would  also  refer  to 
section  785  of  The  Merchant  Shipping  Act,  1894.  I 
might  also  say  that  The  Revised  Statutes  of  Canada,  c. 
72,  instead  of  altering  or  modifying  The  Merchant 
Shipping  Act,  1854,  apparently  makes  similar  pro- 
visions to  those  of  the  English  Act  as  regards  regis- 
tration of  ships.  But  in  any  event  we  say  that  it  is 
not  competent  for  a  Dominion  Parliament  to  make 
any  such  modification  of  rights  accruing,  or  which 
have  accrued  and  become  vested  under  The  Merchant 
Shipping  Act,  as  the  tax  that  is  sought  to  be  levied, 
under  the  provisions  of  the  Canadian  Tariff  Act,  and 
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which  seeks  to  make  the  ship  here  in  question  pay       ^ 
the  sum  of  |8,500,  actually  does  modify  it.     I  say  that       [ 
any  such  power  of  alteration  or  modification  of  an    ^ 
Imperial  statute  is  entirely  without  the  ambit  of  the    Ra 
jurisdiction  of  colonial  legislation,  and  it  is  a  modi- 
fication directly  opposed  to  the  spirit  of  the  Act.     For  "^ 
the  purposes  of  registration  of  a  British  ship,  under  the  ^ 
provisions  of  The  Merchant  Shipping  Act,  1894,  you 
have  to  treat  the  Dominion  of  Canada  as  an  integral 
part  of  the  Empire,  and  the  result  would  be  that  a  ship 
is  in  the  same  position  if  she  is  registered  in  any  port 
in  Canada,  as  if  she  had  beeli  registered  in  Liverpool 
or  London,  G-.B.    I  would  ask  counsel  for  respondent 
to  differentiate  the  case  of  a  ship  registered  in  London 
and  one  registered  in  Montreal,  so  far  as  the  purposes  of 
The  Merchant  Shipping  Act  are  concerned.     I  submit 
that  they  cannot  be  so  differentiated,  and  if  it  is  not 
competent  for  Canada    to   exact   duty  from   a   ship 
registered  in  London,  such  duty  cannot  be  exacted  in 
respect  of  a  ship  registered  in  Canada.      Canadian 
registration  is  no  more  or  less  than  British  registration. 
Then  again,  if  it  be  conceded  that  in  Canada  on  appli- 
cation for  registration  an  impost  or  duty  may  be  im- 
posed, it  will  also  have  to  be  conceded  that  so  exorbi- 
tant or  so  excessive  may  the  impost  or  duty  be  made 
that  it  might  practically  destroy  the  property  of  the 
subject  altogether.     I  need  not  cite  to  yoar  lordship 
the  well  known  decisions  of  the  Supreme  Court  of  the 
United  States  which  declare  that  the  right  to  tax  car- 
ries with  it  the  right  to  destroy. 

How  is  it  possible  to  say  that  when  the  paramount 
legislature  creates  certain  rights  that  the  subordinate 
legislature  may  create  restrictions  upon  those  rights  ? 
I  submit  that  this  cannot  be  done  and  that  this  clause 
in  the  Tariff*  Act,  affecting  as  it  does,  rights  created  by 
the  Imperial  Act,  is  against  the  whole  purview  of  the 
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1001       latter  Act  and  against  the  spirit  of  it  as  well.     (Cites 

Tkm  ^^  Queen  v.  The  CoUege  of  Surgeons  (1)).  (He  also 
^TBAL  ^^^^  *^  *^®  ^^*^®  ^^  RouUedge  v.  Low  (2) ;  Lefroy's  Legist 
BiLitiWAT    fofi'v^  Power  in  Canada^  proposition  12,  i>ag^  208,  and 

\^  pages  218  et  mq.)  There  is  an  absolute  authority  in 
'^^^°'Q  the  Imperial  Parliament,  whenever  it  sees  fit,  to  do  so 
^5?2jJ2S  *^  ertteild  itisr  legislation  to  the  colonies.     {(Graves  v. 

Cfefrte)  (3).   I  might  say,  by  the  way,  that  the  snppli* 

ante  hare  afloat  three  ships  bnilt  in  Holland,  and  thef 
are  registered  in  Snnderiand,  in  England,  and  I  would 
litee  to  ask  my  learned  Mend  if  they  are  bound  to  pay 
duty  in  Canada  ?  The  question  iff  a  liaxge  one,  and  I 
look  upou  thitr  enaction  of  duty  as  et  restriction  upon  ar 
privilege  given  By  the*  Imperial  Paiiiam^ent,  and  t 
t^  safe  in  saying  HtLeA}  ffier  Majesty's  advisers  in* 
Singiand  never  contemplated  such  a  question  aris^ 
ing.  Take  the  '*  Beatty"  line.  Are  its  ships  to  be 
required  to  pay  duty?  Now  take  the  item  in  the 
tariff  itself,  and  I  say  it  is  as  equally  applicable  to 
ships  built  in  England  as  to  the  ship*  in  question  in 
this  case.  I  am  referring  to  item  409  of  the  Tariff  Act 
of  1897.  "What  we  sny  is,  that  ships  built  out  of 
Canada  would  include  ships  built  in  G-reat  Britain 
and  registered  in  Great  Britain,  and  would  cover  ships 
built  in  Qreat  Britain  asking  for  registry  in  a  British 
port,  being  a  Canadian  port.  Surely,  it  was  never  con- 
templated by  the.  Imperial  authorities  that  one  rule 
Would  have  to  be  applied  when  a  ship  was  registered 
in  Montreal,  and  an  entirely  difl^rent  one  when  registry 
was  made  in  Liverpool,  G.B.  I  submit  that  the  im- 
post is  illegal  and  against  the  spirit  of  Ike  Merchant 
Shipping  Act. 

E,  L.  NewcombSy  K,C.  for  the  respondent: 

(1)  44  U;  C.  Q.  B;  564.  (2)  L.  R.  3  H.  L.  100. 

(3)  2SL  Ont.  IL  966. 
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Counsel  for  the  suppliante  has  opened  np  a  number  ^^^ 
of  questioner  which  I  do  not  think  it  is  necessary  for  Tn 
us  to  consider  in  arriving  at  a  deonion  in  this  particu-  q^jJ^ 
lar  case.  But  at  the  same  time  I  would  submit  that  Railway 
we  Bxe  entitled  to  go  considerably  farther  in  the  *'^*" 
execution  of  the  powers  conferred  by  our  constitution  T^raKnro- 
linat  we  ha^re  gone  in  this  case  and  still  be  within  the  ^ 
limits  of  The  Briiish  North  America  Act.  li  is  true 
that  although  we  hwe  been  gninted  9r  constitution  by 
The  British  Nwih  America  Ad  which  conibnr  upon 
Gflaada,  anting  within  its  territoriid'  jurisdiction, 
scrrsreign  powers,  still  the  Imperial  Parliament  is  the 
porsmoumt  body  audi  may  legislate  J&r  (Canada  in^ 
mspeet  of  nuatters  of  Imperiadj  concern ;  but  I  su<^mit 
thatr  m  tm  e»  The  M&rehami  Shipping  Acts  ane  con- 
cemed.  tkis  admission  is  of  n»  Tulue  to  my  le«med 
ftjeud  h^ete.  The  Merehamt  Shipping'  Act  wa9  in 
eiBBstMce  at  iib»  time  oi  tdie  union  of  the  ftritish  North 
kmancBA  Frovince^.  and  wit&  tSiat  statute*  in*  eris<y> 
eucev  by  m  statute  of  the  imperial  Parliament,  we  were 
ffireit  a  constitutton  empowering  us  to  legislate  con* 
eermng  the  r^Bfulation  of  Trade  and  Commerce  and 
Navigation  and  Shipping.  I  say  there  might  have 
beei^  same  question  how  fsst  we  were  precluded^  or 
governed,  in  any  wary  concerning  the  matter  in  ques«> 
tion  here,  by  the  Act  of  1854;  but  in  1894  the  Imperial 
Pariiament  re«enacted  and  consolidated  the  Shipping 
Acts,  and  it  is  a  question  whether  the  new  enactment 
was  intended  to  operate  in  Canada  in  view  of  our  con- 
sti^mtional  powers  and  our  own  legislation  in  the 
matter.  It  seems  to  me  that  it  would  be  to  a  certain 
extent  derogatory  to  our  constitution  for  the  Imperial 
Pariiament  to  have  extended  the  op^adon  of  the  Act 
of  1894  to  Canada.  I  have  listened  to  the  argument 
of  the  suppliants  with  reference  to  The  Merchant 
Shipping  Act  and  I  have  found  in  it  nothing  which  is 
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1901  to  my  mind  inconsistent  with  what  has  been  done  by 
Tai  Parliament  here.  We  have  simply  enacted  that,  upon 
^^^  application  for  a  Canadian  register  of  a  foreign-built 
RjkiLWAY  ship,  the  ship  must  pay  a  duty  of  ten  per  cent,  ad 
.«.  valorem.  It  seems  to  me  there  is  nothing  inconsistent 
ThbKdig.  between  the  two  enactments.  The  Imperial  enact- 
nrwjjjjMjt  ment  merely  makes  provision  for  a  foreign-built  ship 
to  become  a  British  ship  by  Canadian  registration ; 
the  Canadian  Act  simply  says  that  that  ship,  manu- 
factured abroad,  must  pay  a  duty  and  so  contribute  to 
the  Canadian  revenue.  There  is  no  want  of  harmony 
between  the  two  matters,  they  are  simply  two  distinct 
and  separate  things.  (He  refers  to  item  54  of  the  Tariff 
Act  of  1897,  and  reads  article  409  thereof.)  I  submit 
that  there  is  nothing  in  the  Canadian  Act  that  affects 
the  registration  of  the  ship,  but  that  it  is  purely  and 
simply  the  imposition  of  a  tax.  We  have  a  clear  right 
to  impose  taxes ;  we  have  the  right  to  impose  taxes  for 
the  purposes  of  the  Dominion ;  and  we  have  a  perfect 
right  to  say  that  every  ship  not  built  in  Canada,  or,  for 
that  matter,  we  have  a  perfect  right  to  say  that  every 
ship  built  in  Canada  shall  pay  a  tax  from  ten  to  twenty- 
five  per  cent. ;  or  we  have  a  right  to  distribute  it  ui>on 
the  articles  entering  into  the  construction  of  the  ship. 
We  have  no  right  to  treat  this  ship  as  different  from 
any  other  property — I  mean  for  the  purpose  of  taxa- 
tion. Of  course  ships  have  a  peculiar  character  imposed 
upon  them  under  The  Merchant  Shipping  Act  which 
distinguishes  them  from  ordinary  personal  property. 
Your  lordship  will  see  upon  the  admissions  that  the 
question  is  whether  this  vessel  is  subject  to  taxation 
by  the  Dominion  or  not. 

[By  the  Coxjbt  :  Subject  to  taxation  upon  registra- 
tion ?] 

Not  exactly  that. 
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[By  the  Ooubt  :  It  will  not  apply  except  upon  appli- 
cation for  legiBtry  ?  It  is  not  a  question  like  the 
importation  of  goods.  If  this  vessel  had  gone  to  New- 
foundland and  got  her  registry  you  could  not  have 
exacted  the  duty.] 

The  vessel  is  liable  upon  importation  into  Oanada 
to  pay  this  duty,  but  so  long  as  she  does  not 
make  application  for  Canadian  registry  the  duty 
is  not  due.  I  might  say  here  that  originally  she 
did  ask  for  British  registry,  and  did  not  make  appli- 
cation for  Canadian  registry.  We  said  there  is  no 
Canadian  registry  as  distinct  from  British  registry. 
We  said  we  will  give  you  British  registry  in  Canada, 
but  you  must  pay  the  duty.  I  submit  that  unless 
you  give  effect  to  section  4  of  the  Tariff  Act  of  1897 
you  cannot  administer  this  item  at  all.  I  think  we 
were  clearly  in  a  position  to  make  provision  for  the 
payment  of  duty  in  such  a  case  as  this. 

I  might  say  that  if  the  question  were  put  to  me  as 
to  whether  the  proper  officer  of  Customs  might  be 
compelled  by  mandamus  to  grant  complete  registra- 
tion to  a  foreign-built  ship  tendering  provisional 
British  registry,  I  might  have  some  difficulty  in  arguing 
that  he  could  not  be  compelled  to  grant  the  complete 
registration.  We  might  take  the  position  that  regis- 
tration would  not  be  granted  until  the  duty  was  paid, 
and  in  ci^e  of  such  refusal  very  possibly  they  might 
go  to  the  court  and  get  a  writ  of  mandamus  to  compel 
our  officer  to  register  the  ship.  But  we  would  con- 
currently have  the  right,  even  if  we  admit  the  case 
for  mandamus,  to  bring  our  action  to  compel  them  to 
pay  the  duty,  and  we  could  get  an  order  to  so  compel 
them. 

Wallace  l^esbitt,  K.C,  in  reply:  Of  course  it  is  not 
necessary  for  me  to  argue  that  when  a  tax  is  imposed 
it  has  to  be  imposed  in  the  clearest  way  as  the  courts 
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iwi       place  the  strictest  conBtruotibn'  upen   reveirae  Vams. 

Tte      The  point  is  whether  Canada  can  make  or  impose  a 

^^1^^^   tax  on  the  legiffb^tion*  of  a  ship  in*  the  face  of  the  pro- 

lUn^wAT  Yiuxma  ot  The  MafohantJ  SKippinff  Mi;  18M 

^^^^*'*"^*^       [By  the  Court  :    The  Merchant  Shipping  Act,  1W4, 

appliids  to  all  colonies,  with  a»  pitmsion  that  certain 

colbniea  may  legislatedn'  a  certani  way  on  the^  subject.]' 

fiy  getttng  the  coiMent  of  the  Iknperial  aathorittes^ 

I  say  that  we  ha^re>tnra»d  up  here-  in  Caaadk  tn  the* 

same  way  as  if  we  bad^  tnraecB  vap  with  ar  proTisional 

registration  from  soniB  port  i&  Braoil'.    The  Canadian* 

Act  ioQB  not  pretend  to  levy  the  d^ty  nitcber  any  otfier 

circnnstances  then  those  which  arise  under  tho*  pro* 

visions  of  The  Merchant  Shipping  Mt  of  l«94i     It  i^ 

in  the  very  t«eth  of  The  MbrchmU^    Shipping  Act^ 

Section  409  of  tike  Canadian  Act  clearly  readb  thcrt  ii  ia 

upon  the  application  for  registration  that  the  duty  is 

to  be  imi>osed.     We  say,  then;  that  this  is  an  impost 

which  stops  us.    Surely  il  is  not  i>oesible  to  argue 

that  when  a  colony  says  that  you  must  pay  a  duty  on* 

registration  that  this  is  not    a  modification  of  The* 

3tprchafU  Shipping  Act,  1804. 

Thb  Judge  of  the  ExoHSdUBB  Coubt  now  (Decern^ 
ber  2nd,  1901)  delivered  judgment. 

The  main  question  arising  ui>on  the  petition  in  this 
case  is  whether  the  fbreisrn-built  steam-ship  Minnie  M., 
owned  by  the  suppliant  company,  was,  on  application' 
for  registration  in  Canada  as  a  British  ship,  subject  to 
duty,  as  provided  in  item  409,  schedule  A,  of  The 
Customs  Tariff,  1897.  If  that  question  is  answered  inr 
the  affirmative  no  other  question  arises.  If  answeiedi 
in  the  negative  a  question  of  interest  remains  te^  be* 
disposed  of,  and  also  a  question  as  toi  the^  liability  of 
the  Crown  for  the  detention  of  the  shipt  By  the  fimrtin 
section  of  The  Custeme  TaH^  1807,  )k  ia^  amon^  atiber 
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things,  provided  that  there  shfdl  be  levied,  collected  i^ 
and  paid  upon  goods  enumerated  in  schedule  A  to  the  ^ 
Act,  the  several  rates  of  duties  of  Customs  set  forth  and  ^Jj^ 
described  in  such  schedule,  when  such  goods  are  im-  lEUm 
ported  into  Canada,  or  taken  out  of  warehouse  for  con-  ^l 
sumption  therein.  Item  409  referred  to,  is  in  the  Th"  ^ 
terms  following : 

"  Ships  and  other  vessels,  built  in  any  foreign 
country,  whether  steam  or  sailing  vessels,  on  appli- 
cation for  Canadian  register,  on  the  fair  market  value 
of  the  hull,  rigging,  machinery  and  all  appurtenances ; 
on  the  hull,  rigging  and  all  appurtenances,  except 
machinery,  ten  per  cent,  ad  valorem ;  on  the  boilers, 
steam  engines  and  other  machinery,  twenty-five  per 
cent,  ad  vahrem" 

If  the  Parliament  of  Canada  has  legislative  authority 
to  impose  a  duty  on  foreign-built  ships  on  application 
for  registry  in  Canada  as  a  British  ship,  and  has  by 
this  provision  duly  imposed  such  a  duty,  the  Minnie  M. 
was  subject  to  that  duty,  and  the  petition  fails.  But 
if  Parliament  has  no  such  authority,  or,  if  having  it, 
the  duty  has  not  been  duly  and  effectively  imposed, 
the  suppliant  is  entitled  to  a  judgment  in  its  favour. 

A  duty  on  foreign-built  ships  was  first  imposed  in 
1879.  The  duty  prescribed  by  The  Customs  and  Excise 
Act  of  that  year  was  ten  per  cent,  ad  valorem  on  the  fair 
market  value  of  the  hull,  rigging,  machinery  and  all 
appurtenances,  payable  "on  application  for  Canadian 
Register"  (42  Vict.  c.  16,  s.  l,and  Schedule  A,  "  Ships, 
etc").  That  provision  remained  in  force  until  1882, 
when  the  duty  on  the  boilers,  steam  engines  and  other 
machinery  of  any  such  ship  was  increased  to  twenty- 
five  per  cent,  ad  valorem^  the  duty  on  other  parts  of  the 
ship  remaining  as  before  at  ten  per  cent,  ad  valorem. 
(46  Vict.  c.  6,  s.  2,  •*  Ships,  etc.")  Since  that  year  no 
change  jias  been  made  in. the  duty  then  imposed  upon 
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1901       Buch  ships,    the  provision   cited  from    The   Customs 
Tm       Tariff,   1897,  being  a  re-enactment  of  the  law  as  it 

0^^^    existed  at  the  time  of  the  passing  of  that  Act. 

Bailwat  The  authority  of  the  Parliament  of  Canada  to  enact 
9.  this  provision  is  founded  upon  the  91st  section  of  The 
ThiKihg.  British  North  America  Act,  1867,  which  provides  that 
the  exclusive  legislative  authority  of  the  Parliament 
of  Canada  shall  extend,  among  other  things,  to  all 
matters  coming  within  the  following  classes  of  suV 
jects :  [2]  The  regulation  of  Trade  and  Commerce  ;  [8] 
The  raising  of  money  by  any  mode  or  system  of  taxation ; 
and  [10]  Navigation  and  Shipping.  To  the  first  of 
these  three  classes  of  subjects  it  will  not  be  necessary 
to  direct  particular  attention.  It  is  mentioned  because 
in  some  respects  it  might  be  thought  to  cover  ground 
also  covered  by  one  or  the  other  of  the  other  two 
subjects  mentioned.  Legislation  respecting  customs 
duties  or  navigation  and  shipping  is  apt  to  touch  more 
or  less  closely  the  trade  and  commerce  of  a  country. 
But  the  question  now  to  be  determined  relates  more 
particularly  to  laws  respecting  tariffs  and  ships.  And 
it  will  be  convenient,  I  think,  in  the  first  place  to  take 
up  the  latter  subject  and  to  see  in  a  general  way 
what  the  legislative  authority  of  Parliament  is  in 
respect  of  *'  shipping." 

At  the  time  of  the  passing  of  The  British  North 
Ametiea  Act^  1867,  by  the  Parliament  of  the  United 
Kingdom,  there  were  two  statutes  of  that  Parliament  in 
existence  to  which  it  is  necessary  to  refer,  in  order  to 
obtain  a  clear  understanding  of  the  measure  and  limits 
of  the  legislative  authority  conferrred  upon  the  Par- 
liament of  Canada  in  respect  of  the  classes  of  subjects 
mentioned.  By  the  second  section  of  The  Colonial 
Laws  Validity  Act,  1866  (1),  it  is  provided  that  **  any 
*'  colonial  law  which  is  or  shall  be  in  any  respect 
(1)  2Sth  &  29ih  VicU,  o.  63,  and  55  &  56  Viet.  c.  10. 
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"  Tepngnant  to  the  provisions  of  any  Act  of  Parliament       iwi 
"  extending "  (by  express  words  or  necessary  intend-       Tm 
ment  of  any  such  Act)  "  to  the  Colony  to  which  such    ^^^ 
"  law  may  relate,  or  repugnant  to  any  order  or  regu-    Bjltlh 
"  lation  made  under  authority  of  such  Act  of  Parlia-         ^^ 
"  ment,  or  haying  in  the  Colony  the  force  and  effect  Th«  R 
"  of  such  Act,  shall  be  read  subject  to  such  Act,  order    kmm« 
"  or  regulation,  and  shall  to  the  extent  of  such  repug-  '»*«||w 
"  nancy,  but  not  otherwise,  be  and  remain  absolutely 
"  void  and  inoperative."    That  is  one  enactment  that 
it  is  necessary  to  keep  in  mind.    Then  with  reference 
to  the  subject  of  navigation  and  shipping,  there  was 
another,— TAc  Merchant  Shipping  Act,  1864  (1).     The 
second  part  of  the  Act  relating  to  the  ownership, 
measurement  and  registry  of  British  ships  by  express 
words  applies  to  the  whole  of  His  Majesty's  Dominions 
(2),  but  subject  to  the  provisions  of  the  five  hundred 
and  forty  seventh  section  of  the  Act,  by  which  it  was 
provided  as  follows  : 

''The  legislative  authority  of  any  British  possession 
shall  have  power  by  any  Act  or  Ordinance  confirmed 
by  Her  Majesty  in  council  to  repeal  wholly  or  in  part 
any  provisions  of  this  Act  relating  to  ships  registered 
in  such  possession;  but  no  such  Act  or  Ordinance 
shall  take  effect  until  such  approval  has  been  pro- 
claimed in  such  possession ;  or  until  such  time  there- 
after as  may  be  fixed  by  such  Act  or  Ordinance  for  the 
purpose." 

It  may  perhaps  be  noticed  in  passing  that  in  1867 
there  was  in  force  in  the  Province  of  Nova  Scotia  a 
short  statute  in  respect  to  the  Segistry  of  Ships  (8),  and 
in  the  Province  of  Canada,  An  Act  Restpecting  the  Regis- 
tratinn  of  Inland  Vessels  (not  registered  as  British  ves- 
sels under  any  Act  of  the  Imperial  Parliament  (4)) ;  and 

(1)  17  &  18  VicL  c  104.  (3)  R.  S.  N.  S.  3id  Series,  c  75, 

W  Sea  17.  part  2. 

(4)  a  S.C.  c41. 
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1901  Jin  Act  for  the  EncoitragetnefU  of  Shipbuilding  (1)» 
The  These  Acts  were  repealed  by  the  Act  of  the  Parliament 
Q^^j^  of  Canada,  36th  Victoria,  chapter  128,  An  Act  ReM- 
Bailwat  jing  to  Shipping  and  for  the  Registration^  Inspection  and 
V.  Classification  thereof  which,  after  the  approval  of  Her 
ThbEuo.  Majesty  in  Council  had  been  given  thereto,  and  duly 
proclaimed,  came  into  force  on  the  17th  day  of  March, 
lb74.  This  Act  was  r^enacted  as  chapter  72  of  The 
Revised  Statutes  of  Canada  and  was  repealed  by  virtue 
of  the  Act  which  gave  effect  thereto.  (49  Vict.  c.  4,  s. 
6  (2).  E.  S.  C.  pp.  X.  and  2284).  It  was  not  reserved 
a  second  time  for  Her  Majesty's  approval,  and  no  such 
approval  has  been  proclaimed  in  Canada.  The  repeal 
of  the  earlier  statute  would  no  doubt  be  effective,  as 
that  would  require  nothing  beyond  the  assent  of  Her 
Majesty  given  in  the  usual  way.  Whether  something 
more  ought  to  have  been  done  with  respect  to  the 
re-enactment  of  provisions  to  which  Her  Majesty's 
approval  had  once  been  given  in  the  way  prescribed 
by  The  Merchant  Shipping  Act^  1854,  is  not  now  in 
question.  Apparently  for  some  reason  it  was  not 
thought  to  be  necessary,  and  the  statute  has  since 
the  passing  of  The  Revised  Statutes  of  Canada  been 
accepted  and  acted  upon  as  being  in  force  as  part 
thereof.  Its  validity  has  not  been  called  in  question 
in  this  proceeding ;  and  for  the  present  at  least,  it  may 
be  taken  to  be  one  of  the  Acts  saved  by  the  seven 
hundred  and  thirty-fifth  section  of  The  Merchant 
Shipping  Act,  1894,  to  which  reference  will  be  made. 
"We  may,  I  think  pass  over  the  Acts  of  the  Parliament 
of  the  United  Kingdom  enacted  between  the  years 
1867  and  1894  in  amendment  of  The  Merchant  Ship- 
ping  Act,  1854.  All  that  it  is  material  to  keep  in  mind 
is  that  many  of  the  provisions  of  such  Acts  applied  to 
British  poesessi^ns,  and  that  Canada  was  included  in 

(1)  C.  S.  C.  c)42. 
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that  term.  By  the  seventh  section  of  The  Merchant  JWI 
Shipping  (Colonial)  Act,  1869  (1),  it  was  provided  that  Si 
**  in  the  construction  of  The  Merchant  Shipping  Act,  ^^ 
"  1854,  and  of  the  Acts  amending  the  same,  Canada  Railw- 
**  shonld  be  deemed  to  be  one  British  possession  " ;  ^^"^^ 
and  to  the  same  effect  is  the  definition  of  the  expres-  ^'^ 
sion  "  British  Possession  "  given  in  The  Interpretation 
Act,  1889  (2).  The  Merchant  Shipping  Act,  1894  (8), 
is  a  consolidation  of  enactments  relating  to  merchant 
shipping.  Some  of  its  provisions  apply  to  the  whole 
of  His  Majesty's  Dominions,  and  others  do  not.  Section 
seven  hundred  and  thirty-five  corresponds  to  section 
five  hundred  and  forty-seven  of  the  Act  of  1854  already 
cited.  But  from  the  power,  in  the  manner  therein 
prescribed,  to  repeal  any  provision  of  the  Act,  given 
to  the  legislatures  of  British  possessions,  are  excepted 
those  provisions  of  the  third  part  of  the  Act  which 
relate  to  emigrant  ships ;  and  there  is  added  the  fol- 
lowing provision  : 

"  Where  any  Act  or  Ordinance  of  the  legislature  of 
"  a  British  possession  has  repealed  in  whole  or  in  part, 
**  as  respects  that  possession,  any  provision  of  the  Acts 
**  repealed  by  this  Act,  that  Act  or  Ordinance  shall  have 
**  the  same  efiect  in  relation  to  the  corresponding  pro- 
"  visions  of  this  Act,  as  it  had  in  relation  to  the  pro- 
"  vision  repealed  by  thie  Act." 

This  provision  constitutes  a  saving  clause  in  favour 
of  colonial  statutes  respecting  shipping  then  in  force. 

The  supremncy  of  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  is  not  ques- 
tioned by  any  one.  All  powers  exercisible  by  the 
Parliament  of  Canada,  or  by  the  legislature  of  any 
Province  of  Cvrntis^    are    subject  to    the  sovereign 

(i)  3ft  Viet.  0.  11.  (8)  02  &  0)  Viotoiia  (U.K.)  a  68| 

B.  18  (2). 
(3)  57  A  5*  Victoria  0.  §0. 
I? 
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1901  authority  of  that  Parliament.  It  has  been  contended 
Tm  by  some  that  since  The  British  North  America  Act, 
CmRAh  1^^^'  ^^^  passed,  the  Parliament  of  Canada,  and  a 
Bailwat  legislature  of  a  province  of  Cailada,  could  in  respect 
goiupAKT  ^£  matters  within  their  authority  respectively,  repeal 
TnEnra.  the  provisions  of  an  Act  of  the  Imperial  Parliament 
extending  to  Canada,  but  passed  prior  to  1867  ;  that  to 
that  extent  at  least  The  Colonial  Laioa  Validity  Act 
must  be  taken  to  be  repealed  or  modified  by  The  Bri- 
tish North  America  Act,  1867.  Those  who  hold  that 
view  would  I  suppose  find  in  the  ninety-first  section 
of  the  latter  Act  ample  authority  for  the  Parliament  of 
Canada  to  legislate  in  the  largest  way  with  respect  to 
navigation  and  shipping,  without  reference  to  section 
five  hundred  and  forly-seven  of  The  Merchant  Shipping- 
Act,  1854,  or  to  section  seven  hundred  and  thirty-five 
of  the  Act  of  1894.  The  argument  by  which  this  view 
is  supported  is  entitled  to  great  consideration,  but  the 
view  has  not  found  favour  with  the  law  officers  of  the 
Crown.  But  even  those  who  hold  this  view  most 
strongly  concede  that  The  Colonial  Laws  Validity  Act 
applies  in  the  case  of  an  Act  of  the  Parliament  of  the 
United  Kingdom,  extending  to  Canada,  and  passed 
after  The  British  North  America  Act,  1867 ;  and  that 
any  Canadian  legislation  on  the  same  subject  repug- 
nant thereto  is  void.  So  it  appears  to  be  certain  that 
while  the  Parliament  of  Canada  has  power  and 
authority  to  make  laws  for  the  peace,  order  and  good 
government  of  Canada,  in  relation  to  navigation  and 
shipping,  any  Act  passed  for  the  purpose  must  be  read 
subject  to  The  Merchant  Shipping  Act,  1894.  If  it  is 
in  any  respect  repugnant  thereto  it  is  to  the  extent  of 
§uch  repugnancy  void  and  inoperative  (1),  or  if  it 
repeals  wholly  or  in  part  any  provision  of  that  statute 
it  v\rill  not  take  effect  in  Canada,  until  it  has  been  con- 
(I)  2S  &  ^9  Vicl.  (U.  K.)  c  63,  f.  2. 
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finned  by  His  Majesty  in  Council,  and  His  Majesty's  18 
approval  has  been  duly  proclaimed,  or  until  such  time  T\ 
thereafter  as  may  be  fixed  by  the  Act  for  that  purpose,  it^ 
The  Merchant  Shipping  Act,  1894,  ».  736,  clause  (1).  Raii 

The  authority  of  the  Parliament  of  Canada  to  raise  , 
money  by  any  mode  or  system  of  taxation  is  not  sur-  '^^ 
rounded  by  any  similar  statutory  limitation.  Where  ^^ 
the  Customs  Acts  of  the  United  Kingdom  are  in  force 
in  any  British  possession,  any  law  of  such  possession 
which  is  in  any  ^ise  contrary  thereto  is  null  and  void. 
{The  Customs  Consolidation  Act,  1876,  s.  161.)  But  these 
Acts  do  not  extend  to  any  possession  in  which,  as  in 
Canada,  the  parliament  or  legislature  of  the  possession 
makes  entire  provision  for  the  management  and  regula- 
tion of  the  Customs  of  the  possession  {Ibid.  s.  151).  As 
long  ago  as  1778  it  was  declared  by  an  Act  of  Parlia- 
ment that  thereafter  the  King  and  Parliament  of  Q-reat 
Britain  would  not  (with  an  exception  not  now  material) 
impose  any  duty,  tax  or  assessment  whatever,  payable 
in  any  of  His  Majesty's  Colonies  in  North  America  or 
the  West  Indies  (1).  And  the  policy  of  the  Imperial 
authorities  has  been  to  leave  the  self-governing  colonies 
free  and  uncontrolled  in  matters  relating  to  taxation 
within  such  colonies  respectively.  While  Canadians 
accept  as  a  matter  of  course  legislation  by  the  Parlia- 
ment of  the  United  Kingdom  respecting  ships  registered 
in  Canada,  and  object,  if  there  is  ground  or  reason  for 
objection,  to  the  terms  of  such  legislation,  and  not  to 
the  exercise  of  the  power  to  legislate,  they  would  no 
doubt  roceiye  with  surprise  and  impatience  any  inti* 
matifloi  of  the  passing  of  an  Act  by  the  Imperial 
Faxliament  to  levy  taxes  in  Oanada,  no  matter  how 
Bnobjectioiukble  othetwise  the  provisions  of  the  Act 
Slight  be.    9i|ch  an  Act  according  to  its  provisions 

(I)  IS  Gta.  3^  e.  If ;    fltstuteg  of  tli«  Ufiited  Kiilgdofli,  Hh/^vmA. 
VoL  a,  p.  ISi. 
17i  a 
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1901       would  be  regarded  as  an  unwarrantable  interference 

Tm       with  the  freedom  and  authority  of  the  Parliament  of 

Cw^rIl    ^^^^^^  ^^  ^^  *^®  legislatures  of  the  several  provinces 

Railway    of  the  Dominion.     Happily  no  such  thing  is  possible. 

^^         But  the  practical  independence  of  the  Parliament  of 

ThkKino.  Canada  and  of  the  provincial  legislatures  in  that  res- 
»t>— o—     pect  rests  upon  no  unalterable  convention  or  statute' 

Mmd^am^u  ^j^t  upou  the  wisdom  of  those  who  control  the  desti- 
nies of  the  Empire.  In  reality  the  power  of  the  Impe- 
rial Parliament  is  as  great  and  its  supremacy  as  abso- 
lute over  the  subject  of  taxation  within  Canada  as  it  is 
over  any  other  subject  committed  by  The  British  North 
America  Act^  1867,  to  the  Parliament  of  Canada,  or  to  the 
Provincial  legislatures.  The  right  of  the  Dominion 
Parliament  and  of  the  Provincial  legislatures  to  legis- 
late freely  and  without  control,  other  than  that  defined 
in  that  Act,  does  not  depend  upon  the  absence  of  any 
supreme  or  sovereign  authority,  but  in  the  know- 
ledge and  understanding,  which  has  come  in  the  course 
of  events  to  be  accepted  as  part  of  our  constitution, 
that  the  sovereign  authority  will  not  exercise  its 
undoubted  powers  unsolicited,  or  against  Iheir  wishes. 
If  these  general  observations  are  well  founded,  it  will 
make  no  difference,  in  determining  the  question  at 
issue  in  this  case,  whether  the  provision  of  The  Customs 
Tariffs  1897,  relating  to  a  duty  upon  foreign-built  ships 
is  taken  or  considered  to  be  an  enactment  respecting  the 
registration  of  such  ships,  or  one  respecting  taxation. 
It  is  immaterial  from  which  standpoint  it  is  regarded. 
If  it  is  repugnant  to  any  provision  of  The  Merchant 
Shipping  Act,  1894,  in  force  in  Canada;  if  its  effect  is 
to  repeal  any  such  provision  it  is  inoperative,  not 
having  been  confirmed  by  Her  Majesty  in  Council  and 
proclaimed  in  accordance  with  that  statute.  Is  it 
repugnant  to  any  provision  of  that  Act  ?  Does  it  in 
effect  repeal  any  such  provision  ?    But  before  attempt- 
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ing  to  answer  these  questions  it  will  be  necessary  to  IWI 
refer  farther  to  the  Imperial  and  Canadian  statutes  fa 
respecting  the  registration  of  ships.  ^wtiul 

It  will  be  seen,  on  looking  at  the  second  section  of  Railwat 
the  Act  J6th  Victoria,  chapter  128,  and  the  fifty-second  ^. 
section  of  The  Revised  Statutes  of  Canada,  chapter  72,  Thi  Kwq 
to  which  reference  has  already  been  made,  that  no  mm^mm 
particular  provision  of  The  Merchant  Shipping^  Act, 
1854,  or  of  the  Acts  amending  the  same,  was  thereby 
repealed.  The  repeal  is  expressed  to  extend  to  so  much 
of  the  provisions  of  that  Act,  and  of  the  Acts  amend- 
ing the  same  and  forming  part  thereof  relating  to  ships 
registered  in  Canada,  as  is  inconsistent  with  the  Cana- 
dian Acts  mentioned.  To  determine,  then,  whether 
any  particular  provision  of  The  Merchant  Shipping  Act, 
1894,  (to  which  for  convenience  I  shall  refer  as  the 
Imperial  Act)  is  in  force  in  Canada  one  must  first  see 
whether  by  the  terms  of  that  Act  it  extends  to  British 
possessions  generally.  If  it  does  not  that  is  the  end  of 
the  matter.  If  it  does  one  must  in  the  next  place  see 
if  there  was  any  corresponding  provision  in  the  Acts 
thereby  repealed.  If  there  was  no  such  provision  in 
the  repealed  Acts  the  particular  provision  of  the  Impe- 
rial Act  in  question  would  be  in  force  in  Canada.  If 
there  was  any  such  provision  in  the  repealed  Acts  the 
next  step  would  be  to  examine  The  Revised  Statutes 
of  Canada,  chapter  72,  and  any  other  Canadian  statute 
to  which  like  considerations  apply,  and  see  if  any  pro- 
vision therein  contained  was  inconsistent  with  the 
provision  of  the  Imperial  Act  in  question.  If  there  is 
any  such  inconsistent  provision  in  any  Canadian  Act 
duly  enacted  in  the  manner  pointed  out  and  so  saved 
by  the  seven  hundred  and  thirty-fifth  section  of  the 
Imperial  Act,  it  will  be  in  force  in  Canada,  and  not  the 
provision  of  the  Imperial  Act  to  which  it  is  repug- 
nant.   That  it  is  not  a  condition  of  matters  tending  to 
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1901       clearness  or  convenience  in  respect  of  legislation  on 

Thi       such  an  important  subject  as  shipping.     The  re-enact- 

Grarall    ment  by  the  Parliament  of  Canada  of  such  Acts  as 

Railway    deal  with  subjects  also  dealt  with  by  provisions  of  the 

^,        Imperial  Act  that  extend  to  Canada,  and  the  approval 

ThiKihq.  thereof  in   manner  prescribed   therein,   would  tend 

greatly  to  simplify  matters  and  make  clear  what  the 

law  on  such  subjects  is. 

The  provisions  relating  to  the  registering  of  ships 
are  contained  in  Part  I  of  the  Imperial  Act.  That  part 
of  the  Act  (consisting  of  sections  one  to  ninety-one) 
applies  to  the  whole  of  His  Majesty's  Dominions  and 
to  all  places  where  His  Majesty  has  jurisdiction  (s.  91). 
By  the  eighty-ninth  section  of  the  Act  it  is  provided 
that  the  Grovernor  of  any  British  possession  shall  in 
such  possession  occupy  the  place  of  the  Commission* 
ers  of  Customs  with  respect  to  the  registry  of  a  ship. 
There  is  no  occasion  to  go  minutely  into  the  provi- 
sions of  the ^ Act.  In  the  main  the  law  respecting  the 
registering  of  ships,  including  the  provision  relating 
to  the  registry  of  foreign-built  ships  under  which  the 
Minnie  M,  was  registered,  are  to  be  found  therein  and 
not  in  Tlie  Revised  Statutes  of  Canada,  chapter  72, 
though  the  latter  Act  contains  some  provisions  of 
importance  on  the  same  subject.  The  Customs  Tariffs 
1897,  and  the  earlier  tariff  Acts  on  the  same  subject 
refer,  as  will  have  been  observed,  to  a  *'  Canadian 
Register."  The  duty  in  question  is  payable  on  appli- 
cation for  a  Canadian  register,  and  the  question  is 
raised  as  to  whether  or  not  there  is  bv  reason  of  the 
Canadian  Act  a  Canadian  register  distinct  from  a 
British  register.  It  seems  to  me  that  there  is  not. 
That  seems  to  me  to  be  clear  from  an  examination  of 
the  Act,  to  a  few  of  the  provisions  of  which  it  may 
perhaps  be  convenient  to  refer  more  particularly. 
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The  Act  (IC.  S.  C.  c.  12)  is  divided  into  four  parts.  1» 
The  first  part  relates  to  the  measurement  and  registra-  ^ 
tion  of  ships ;  and  the  fourth  part  to  the  inspection  and  ^^^ 
classification  of  ships.  The  fourth  section  of  the  Act  Rail 
(being  the  first  section  of  Part  I)  exempts  certain  ^ 
vessels  from  the  provisions  of  the  Act.  The  fifth  and  "^^^  ^ 
sixth  sections  are  as  follows : 

"  5.  No  ship  propelled  either  wholly  or  in  part  by 
steam,  whatever  her  tonnage,  and  no  ship  not  pro- 
pelled wholly  or  in  part  by  steam,  of  more  than  ten 
tons  burthen  and  having  a  whole  or  fixed  deck, 
although  otherwise  entitled  by  law  to  be  deemed  a 
British  ship,  shall,  unless  she  is  duly  registered  in  the 
United  Kingdom  or  in  Canada,  or  some  other  British 
possession,  under  The  Merchant  Shipping  Act,  1854» 
and  the  Acts  amending  the  same  or  under  the  provi- 
sions of  this  Act,  be  recognized  as  a  British  ship,  or  be 
admitted  to  the  privileges  of  a  British  ship  in  Canada ; 
but  any  ship  which  was  duly  registered  under  the 
provisions  of  the  Act  respecting'  the  Registration  of 
Inland  Vessels  forming  chapter  forty-one  ot  the  Consoli- 
dated Statutes  of  the  late  Province  of  Canada,  need 
not  be  registered  in  pursuance  of  the  provisions  of  this 
Act,  except  for  the  purpose  of  enabling  her  to  proceed 
to  sea  as  a  British  ship. 

"  2.  No  ship  which  was  required  to  be  registered  by 
the  said  Act  respecting  the  Registration  of  Inland  Vessels 
shall,  unless  she  was  duly  registered  under  the  provi- 
sions of  the  said  Act,  be  recognised  in  Canada  as  a 
British  ship.     36  V.  c.  128.  s.  8  and  s  14,  part. 

"  6.  No  oflBicer  ot  Customs  shall  grant  clearance  to  any 
ship  required  to  be  registered  under  the  provisions  of 
the  Act  in  the  next  preceding  section  mentioned,  or  of 
this  Act,  for  the  purpose  of  enabling  her  to  proceed  on 
a  voyage,  unless  the  master  of  such  ship,  upon  being 
required  so  to  do,  produces  to  him  the  proper  certifi- 
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1901       cate  of  registry  ;  and  if  any  such  ship  attempts  to  pro- 

Tm       ceed  on  a  voyage  as  a  British   ship,  without  a  clear- 

^^^^^    ance,   any  officer  of  Customs  may  detain  such  ship 

Railway    until  such  certificate  is  produced  to  him.     36  V.  c  128, 

^^'    8.  H,  part." 

The  Kikq.  The  seventh  section  enables  the  Lieutenant-Grovern- 
ors  of  the  provinces  in  certain  cases  to  grant  passes  to 
British  ships.  The  eighth  section  provides  that  the 
Governor  in  Council  may  appoint  at  and  for  every  port 
at  which  he  deems  expedient  to  authorize  the  registry 
of  ships,  the  collector  or  other  principal  officer  of 
customs  to  be  the  registrar  for  all  the  purposes  of  The 
Merchant  Shipping  Act,  1854,  and  the  Acts  amending 
the  same  and  of  this  Act  This  provision  is  not 
repugnant  to,  but  consistent  with,  section  four  (e)  of 
the  imperial  Act  by  which  it  is  provided,  among  other 
things,  that  the  chief  officer  of  Customs  at  any  port  in 
a  British  possession,  other  than  those  specially  men- 
tioned, shall  be  registrars  of  British  ships.  The  ninth 
section  of  the  Canadian  Act  authorizes  the  Governor 
in  Council  to  appoint  surveyors  to  superintend  the 
survey  and  measurement  of  ships  in  conformity  with 
the  said  Acts  and  this  Act.  The  tenth  section  empow- 
ers the  Governor  in  Council  to  prescribe  the  fees  and 
travelling  expenses  to  which  surveyors  shall  be 
entitled  for  the  measurement  of  ships  about  to  be  regis- 
tered for  the  first  time.  The  eleventh  section  provides 
that  no  fees  shall  be  charged  in  Canada  ficnr  registering 
vessels  or  recording  transactions  relating  to  the  registry 
of  vessels  under  this  Act  or  under  The  Merchant  Ship- 
pimg  Act,  1854,  or  the  Acts  aiaeading  the  same.  From 
these  and  other  provisions  of  the  Act  it  will  be  aeen 
that  registry  in  Canada  of  a  skip  takies  place  &ot  by 
force  of  the  Canadian  Act  aloB/e^  but  ander  tbai  Act 
and  the  Imperial  Act,  aad  the  registry  of  ships  tl^ere- 
under  is  in  reality  and  in  substance  a  British  registry 
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In  Canada,  and   not  a  Canadian  registry  as  distinct       1901 
therefrom.     The  port  of  registry,  the  port  to  which       Tm 
the  ship  belongs  is  of  course  a  Canadian  port,  and  in    q^^JV^ 
the  qualified  sense  of  being  granted  in  Canada,  the    IUilwat 
certificate  of  registry  may  be  spoken  of  as  a  Canadian         ^^ 
certificate  ;  but  it  is  at  the  same  time  a  certificate  of  ThbKmo. 
registry  as  a  British  ship.     The  ship  when  registered 
in  Canada  is  a  British  ship,  though  in  respect  of  her  "'■ 
origin  or  of  the  i>ort  to  which  she  belongs  she  may  at 
the  same  time  be  a  Canadian  ship. 

The  register  that  was  obtained  in  the  Province  of 
Canada  under  the  Act  respecting  the  Registration  of 
Inland  Vessels  was  no  doubt  a  Canadian  register.  And 
a  ship  could  at  the  same  time  obtain  in  that  province 
a  British  register.  But  since  the  repeal  of  the  Act  last 
mentioned  there  has  been  only  one  register  that  a  ship 
could  obtain  in  any  part  of  Canada,  and  that,  it  seems 
to  me,  is  a  British  register  granted  in  Canada.  That,  I 
take  it,  is  the  meaning  of  the  words  "  Canadian  Begis- 
ter"  where  they  occur  in  The  Customs  Tariffs  1897. 
The  expression  "  on  application  for  Canadian  register" 
used  in  that  Act  must  (if  any  meaning  is  to  be  given 
to  it)  mean  on  application  under  the  Imperial  Act  and 
the  Canadian  Act  to  be  registered  in  Canada  as  a 
British  ship.  So  one  may,  I  think,  for  the  present  put 
to  one  side  the  controversy  that  arose  between  the 
suppliant  company  and  the  officers  of  the  Crown  as  to 
whether  its  application  was  for  a  Canadian  register  or 
an  application  in  Canada  for  a  British  register.  And 
taking  that  view  of  the  provision  in  question  we  come 
back  to  the  questions  already  stated :  Is  it  repugnant 
to  any  provision  of  The  Merchant  Shipping  Act,  1894  ? 
Does  it  in  effect  repeal  any  provision  of  that  Act  ? 
Now  it  appears  certain  that  it  does  not  repeal  in 

whole  or  in  pait  any  provision  of  the  Imperial  Act. 

The  provisions  of  that  Act  are  in  no  way  altered  or 
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1901       aflfected  by  the  imposition  of  this  duty.     But  it  is 
Tm       argued  that  it  is  repugnant  to  the  provisions  of  the 
C^TRAL    -^^*  requiring  or  permitting  a  foreign-built  ship  to  be 
Railway   res?istered  to  levy  a  duty  on  the  application  for  registry. 
V.         But  is  that  really  so  ?     The  duty  is  not  a  fee  exacted 
The  Kiho.  Jj^  respect  of  the  registration  of  the  ship  or  of  anything 
done  under  the  Act  in  relation  to  such  registration. 
It  has  in  fact  nothing  to  do  with   the  registration  of 
the  ship,  or  the  procedure  applicable  thereto.     It  is  a 
tax  levied  upon  an  article  of  foreign  make,  at  a  time 
when  at  the  election  of  its  owners,  it  is  about  to  be 
given  the  character  and  condition  of  a  like  article  con- 
structed in  Canada.     A  foreign-built  ship,  if  she  is  to  be 
registered  as  a  British  ship,  must  of  course  have  a  port 
of  registry  in  some  part  of  His  Majesty's  Dominions. 
That  port   where    she   is   registered    is   the  po'^t  to 
which  she  belongs,  her  home  port.     The  duty  or  tax 
is  in  reality  levied  upon  the  occasion  of  the  foreign 
ship  acquiring  in  Canada  such  a  port,  and  the  provi- 
sion that  it  is  payable  upon  application  for  a  register 
fixes  the  time  of  payment,  and  nothing  more.    It  seems 
to  me  that  there  is  no  repugnancy  between  the  statute 
imposing  the  duty  in  question  and  The  Merchant  Ship- 
ping Act^  1891. 

It  is  further  contended,  however,  that  if  the  Parlia- 
ment of  Canada  may  levy  a  duty  in  such  a  case  it  may 
levy  one  so  excessive  as  to  be  prohibitory,  and  thereby 
render  inoperative  in  Canada  the  provision  of  the 
Imperial  Act  respecting  the  registration  of  foreign- 
built  ships.  It  will  be  time  enough  to  consider  that 
case  when  it  arises.  The  duty  now  in  question  appears 
to  be  reasonable  and  in  no  sense  prohibitory. 

Then  it  is  said  that  it  is  unreasonable  that  a  duty 
should  be  levied  on  registration  in  Canada  of  a  foreign- 
built  ship  when  no  such  duty  is  imposed  in  other 
parts  of  the  King's  Dominions,  the  ship  once  registered 
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in  any  part  of  the  Empire  having  in  Canada  all  the  i^ 

privileges  of  a  British  ship.     For  instance,  it  is  said  Ti 

that  the  owners  of  the  Minnie  M.  might  have  taken  ^^ 

her  to  Newfoundland  and   obtained  a  registry  there  Rah 

COMI 

without  the  payment  of  duty ;  and  that  then  in  Canada  , 
her  position  and  character  would  not  have  been  differ-  "^^jj 
ent  from  what  it  now  is.  Beyond  question  the  owner  of  "^ 
a  foreign-built  ship  desiring  to  obtain  registry  thereof  '■*«]J 
as  a  British  ship  Is  under  no  compulsion  to  choose 
any  particular  port  of  registry  or  a  port  in  any 
particular  part  of  the  King's  Dominions.  But  if  he 
chooses  one  and  takes  his  ship  there,  she  will  be 
subject  to  the  laws  in  force  at  that  port,  whatever 
they  may  be.  Such  laws  diflfer  greatly  no  doubt  at 
ports  in  different  parts  of  the  Empire.  And  in  all 
this  there  is  nothing  unreasonable.  The  same  thing 
happens  to  registered  vessels  both  British  and  foreign. 
Any  ship  coming  in  the  course  of  her  business  to  a 
British  port  submits  herself  to,  and  is  subject  to,  the 
law  of  that  port.  A  foreign  ship  intending  to  enter  a 
British  port,  and  subsequently  entering  it,  was  held 
to  be  subject  to  an  Act  requiring  her  to  make  a  signal 
for  a  pilot  before  she  had  come  within  British  waters 
(1).  That  she  was,  after  she  came  within  British  waters, 
subject  to  the  laws  and  regulations  in  force  there  did 
not  admit  of  serious  question.  In  the  same  way  a 
foreign-built  ship  coming  to  a  British  port  for  registry 
as  a  British  ship  is  subject  to  the  law  of  that  port ; 
and  it  is  no  good  objection  to  that  law  to  say  that  it  is 
not  the  same  as  the  law  in  force  at  some  other  British 
port. 

Leaving  then  the  question  of  the  authority  of  the 
Parliament  of  Canada  to  impose  a  duty  on  a  foreign- 
built  ship  on  application  for  registry  \\x  Canada  as  a 
British  ship,  we  come  to  the  other  question  mentioned, 

(1)  The  Annafolis  and  Johanna  StoU,  1  Mar.  L.  C.  69. 
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1901  namely :  Has  such  a  duty  been  duly  imposed  by  The 
Tm  Customs  Tarif,  189t  ?  The  difficulty  arising  from  the 
Q^^^  nse,  in  the  409th  item  of  schedule  A  to  that  Act,  of  the 
lUniWAT  words  **  Canadian  Register  "  has  already  been  alluded 
p^  to,  and  reasons  hav«  been  given  for  thinking  that  the 
The  Kinq.  expression  "  on  application  for  Canadian  register " 
means  on  application  for  registry  in  Canada,  the  ship 
when  registered  becoming  a  British  ship ;  that  there  is 
no  such  thing  as  an  independent  Canadian  register ; 
that  any  registration  that  takes  place  is  under  both  the 
Imperial  Act  and  the  Canadian  Act,  and  that  the  regis- 
tration of  a  ship  thereunder  is  a  registry  in  Canada  of 
such  ship  as  a  British  ship.  If  I  am  wrong  in  the 
view  I  have  taken  of  the  meaning  of  these  words,  if 
that  is  not  their  true  meaning,  then  the  duty  has  not, 
it  seems  to  me,  been  imposed  in  clear  language  and 
was  not  leviable  in  the  case  of  the  Minnie  M,  But 
that  is  not  the  only  difficulty.  If  it  were,  I  should 
think  it  might  fairly  enough  be  gotten  over  by  giving 
the  provision  the  meaning  suggested.  There  is  the 
further  difficulty  that  the  operative  vrords  of  the 
statute,  the  words  authorizing  the  levy  and  collection 
of  duties,  are  not,  I  think,  applicable  to  item  409,  and 
that  item  contains  in  itself  no  such  words.  The  fourth 
section  of  the  Act  provides  that  "  there  shall  be  levied, 
"  collected,  and  paid  upon  all  goods  enumerated  *'  (or) 
''  referred  to  as  not  enumerated  in  schedule  A  to  this 
"  Act,  the  several  rates  of  duties  of  customs  set  forth 
'*  and  described  in  the  said  schedule  and  set  opposite 
"  to  each  item  respectively,  or  charged  thereon  as  not 
"  enumerated,  when  such  goods  are  imported  into 
"  Canada  or  taken  out  of  warehouse  for  consumption 
"  therein."  That  is  a  provision  for  levying  duties  of 
customs  on  goeds  imported  into  Canada.  But  a  ship 
is  not  included  in  the  word  •*  jfoods,"  and  that  is  clear 
whether  we  have  regard  to  the  ordinary  meaning  of 
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the  word,  or  to  the  meaning  that  may  be  assigned  to       *»oi 
it  in  this  Act  by  reason  of  the  interpretation  given       Tm 
to  the  word  in  the  second  section  of  The  Customs  Art,    q^^^ 
and  made  applicable  to  this  Act.     (The  Customs  Tariff,    Railw 
1897,  s.  3.)     The  expression  *' goods  "  is,  in  the  Act         ^ 
mentioned,  defined  to  mean  goods,  wares  and  mer-  Th«^ 
chandise  or  movable   effects  of  any  kind   including    "^^J' 
carriages,  horses,  cattle  and  other  animals.     Neither  •'■*<^ 
can  a  ship  with  propriety  be  said  to  be  imported  ;  and 
it  would  be  absurd  to  refer  to  it  as  taken  out  of  ware- 
house for  consumption  in  Canada.     The  words  of  this 
provision — and  it  is  the  only  one  in  the  Act  by  which 
duties  are  actually  imposed— are  wholly  inapplicable 
to  a  ship  as  a  ship.     That  is  recognised  in  item  409 
itself,  where  the  duty  on  a  foreign-built  ship,  assuming 
it  to  be  imposed,  is  declared  to  be  leviable,  not  on 
importation  into  Canada,  but  on  application  for  Cana- 
dian register.    Then,  as  has  been  said,  item  409  con- 
tains no  substantive  provision  imposing  a  duty.     The 
fact  that  the  provision  occurs  in  a  schedule  to  the  Act 
is  not  in  itself  an  objection ;  though  it  is  clearly  out  of 
place  there  and  would  be  more  appropriately  enacted 
as  a  substantive  provision  of  the  Act.    The  schedule 
is,  however,  a  part  of  the  Act,  and  if  there  were  in  the 
provision  any  operative  words,  any  words  enacting 
that  the  duty  therein   mentioned  should  be  levied, 
collected  or  paid,  effect  ought  to  be  given  to  it.     No 
doubt  one  may  see  from  the  connection  in  which  the 
provision  occurs  that  it  was  intended  that  the  duty 
therein  mentioned  should  be  imposed  and  levied,  and 
there  are  certain  cases  in  which  one  is  said  to  be  at 
liberty  to  supply  or  add  words  omitted  from  a  statute 
in  order  to  give  effect  to  its  meaning  and  intention. 
But   that  is  not  permitted  in   the  case   of  statutes 
imposing  a  tax  or  charge.     Where  a  tax  or  charge  is 
imposed  express  language  is  said  to  be  indispensable  ; 
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1901       and  the  intention  to  impose  a  charge  on  the  subject 
Thb       must  be  shewn  by  clear  and  unambiguous  language. 
Q^TRAL    ^^^^^^^  -^««*  V-  Wrighi  (1).    In  Cox  v.  RabbiU  (2). 
Railway    Lord  Cairns,  L.  C.  stated  the  rule  in  these  words  :  *'  A 
^^        "  Taxing  Act  must  be  construed  strictly ;   you  must 
ThbKing.  **  fiiicl  words  to  impose  the  tax,  and  if  words  are  not 
*'  found  which  impose  the  tax.  it  is  not  to  be  imposed." 
It  seems  to  me,  therefore,  that  it  is  not  permissible  to 
add  to  the  words  contained  in  the  proyision  in  ques- 
tion, or  to  read  into  it,  other  words  to  make  it  operative 
and  to  impose  the  duty  therein  specified.    For  illus- 
tration, suppose  in  some   way  the  provision   in  the 
fourth  section  of  The  Customs   Tariffs  1897,  had  been 
omitted  from  the  Act,  the  schedule  remaining  as  it  is. 
Every  one  would  know  that  it  was  the  intention  of 
Parliament  to  impose  the  duties  mentioned  in  the 
schedule;  but  no  authority  except  Parliament  could 
supply  the  omission  and  make  the  Act  effective  for  its 
purposes.     What  the  whole  schedule  would  in  such  a 
case  lack,  the  provision  in  question  here  lacks,  namely, 
the  support  of  apt  and  operative  words  imposing  the 
tax  or  duty. 

There  will  be  judgment  for  the  suppliant  company, 
and  a  declaration  that  it  is  entitled  to  be  repaid  the 
sum  of  three  thousand  five  hundred  dollars  collected 
for  customs  duties  on  the  Minnie  M.  The  question  as 
to  interest  on  that  amount,  and  that  as  to  damages  for 
the  detention  of  the  ship,  not  having  been  argued,  will 
be  reserved. 

Ottawa,  December  7th,  1001. 

The  reserved  questions  as  to  interest  and  damages 
recoverable  by  the  suppliants  were  now  argued. 

Wallace  NesbiH,  K.C.  for  the  suppliants,  cited  E.S.O. 
1897,  c.  51,  sees.  118,  114;  MoOuUomgh  v.  Newlme  (8); 

(1)  5  App.  C«0.  856.  (8)  3  App.  Gas.  478. 

(3/  27  Qui.  B.  ear. 
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Webster  v  British  Empire  Assrnce.  Co.  (1) ;  Marsh  v.  Jones  IW 

(2) ;  Arnott  v.  Redjern  (3) ;  Re  Oosman  (4) ;  Partington  v.  Tr 

Attorney-General  (5) ;  Tobin  v.  The  Queen  (6).  ^^^ 

E.  L,  Newcombe,  K.C.  for  the  respondent ;  S^ 

If  interest  can  be  recovered  at  all  it  would  be  in  the  v, 

nature  of  damages  in  this  case,  and  that  would  invoke       


the  law  of  tort  and  the  maxim  that  the  "  King  can  do       fSi 
no  wrong.  

The  Judor  of  thb  Exchequer  Court  now  (Decem- 
ber 15th,  1902),  delivered  judgment  upon  the  ques- 
tions reserved. 

In  giving  judgment  for  the  suppliants  in  this  case 
for  the  sum  of  three  thousand  five  hundred  dollars, 
collected  for  customs  duties  on  the  steamship  Minnie 
3f.  on  application  for  registry  in  Canada,  the  questions 
as  to  whether  or  not  the  Crown  was  liable  for  interest 
on  that  amount  or  for  damages  for  the  detention  of  the 
ship,  which  were  raised  by  the  pleadings  but  not 
argued,  were  reserved  for  argument  and  further  con- 
sideration. These  questions  have  since  been  argued 
and  now  stand  for  judgment. 

The  duties  in  question  were  paid  at  the  Port  of  Sault 
Ste.  Marie,  in  the  Province  of  Ontario,  and  the  case  is 
to  be  determined  by  the  laws  in  force  in  that  Province, 
notwithstanding  that  the  certificate  of  registry  was 
issued  at  the  Port  of  Montreal,  in  the  Province  of 
Quebec.  These  duties  were  paid  under  protest,  and 
in  order  to  obtain  registry  of  the  steamship.  It  has 
been  decided  that  the  company  is  entitled  to  have  the 
money  so  paid  returned  to  it ;  and  unless  it  is  repaid 
with  interest  it  will,  through  no  fault  of  its  own  but 


(1)  16  Ch..D,  16a.  (4)  17  Ch.  D.  772. 

(2)  40Ch.  D.  666.  (6)  L.  R.  4  E.  &  I.  100. 
.(3)>.Bing.  363.                              (6;  16  C,  B.  N.  9.  310. 
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1901       by  reason  of  the  acts  of  the  Crown's  servants,  have 

Tm       suffered  a  loss  for  which  there  is  no  remedy.     The 

,    0^^^    same  is  true  also  of  the  damages  that  it  incurred  by 

Railway    the  detention  of  the  ship  until  the  duties  were  paid. 

^         Bat  where,  as  in  this  case,  it  is  a  question  of  law  only, 

Tg»  KiKQ.  QHQ  must,  in  coming  to  a  conclusion,  put  considerations 

of  that  kind  to  one  side.     They  are  projier  matters  for 

■^*-  the  consideration  of  the  Crown  and  of  its  advisers,  or 

of  Parliament ;  but  a  court  whose  duty  is  limited  to 

declaring  and  enforcing  the  law  has  no  responsibility 

in  respect  to  them. 

Now  where  the  Crown's  officer,  without  authority 
of  law,  takes  or  exacts  for  the  Crown  the  subject's 
goods  or  money,  he  is  liable  to  an  action  for  the  wrong 
that  he  commits,  unless  protected  by  some  statute. 
The  fact  that  he  acts  under  directions  from  the  Crown 
or  some  minister  of  the  Crown  does  not  ccMistitute  a 
good  answer ;  and  herein,  in  the  first  instance,  are  found 
the  subject's,  protection  and  remedy.  The  wrong  can- 
not be  itnputed  to  the  Crown,  and  the  officer  who 
commits  it  must  answ^er  iherefor.  If  the  goods  or 
money  so  taken  or  exacted  come  into  the  possesaioD  of 
the  Crown  a  petition  of  right  will  lie  for  their  recovery. 
But  these  remedies  are  distinct,,  aud  the  liability  of  the 
Crown  and  that  of  its  officer  are  not  necessarily  the 
same.  In  both  cases  this  court  has  jurisdiction. 
Against  the  Crown's  officer  it  possesses  concurrent  origi- 
nal jurisdiction,  with  other  competent  coiarts  ;  {The 
Exchequer  CowrtMt,  s.  17  (c))  against  the  Crown  it  has 
exclusive  original  jurisdiction  (Ibid.  s.  16).  If  in  the  pre- 
sent case  the  action  had  been  brought  against  tke 
r^ristrar  of  shipping  he  c^uld,  in  respeet  of  anything 
he  did  as  such  registrar,  have  set  up  in  defence  the 
provisions  of  the  third  clause  of  the  fourth  section  of 
The  Merchant  Skipping  Ant,  1894,  whereloy  it  i»smacl0d 
that  a  registrar,  sball  not  be  liable  to  damages  eyotlnr- 
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wise  for  any  loss  accruing  to  any  person  by  reason  of       l 
any  act  done  or  default  made  by  him  in  his  character       i 
of  registrar  unless  the  same  has  happened  through  his    ^ 
neglect  or  wilful  act.     But  that  provision  does  not  in    Rai 
the  present  case  afford  any  defence  to  the  Crown  ;  and 
in  the  same  way  and  for  lite  reasons  the  measure  of  "^^^ 
what,  but  for  the  statute,  would  have  been  the  officer's    ««« 
liability  is  not  of  necessity  the  measure  of  the  Crown's  ''■*5 
liability.    The  petition  lies  for  the  money,  that  has 
come  into  the  Crown's  possession  ;  not  for  any  wrong 
the  officer  may  have  done.     On  such  petition  the  sup- 
pliant is  entitled  to  judgment  for  the  money  but  not 
for  damages  for  the  act  of  the  officer.     No  wrong  can, 
as  has  been  stated,  be  imputed  to  the  Crown,  and 
without  the  authority  of  some  statute,  no  damages  for 
a  wrong  can,  on  a  petition  of  right,  be  recovered  against 
the  Crown. 

Now  with  reference  to  the  interest  claimed,  it  is 
certain  that  there  is  no  statute  authorizing  its  recovery. 
By  the  thirty-third  section  of  T%e  Exchequer  Court  Act, 
it  is  provided  that  no  interest  shall  be  allowed  upon 
any  claim  arising  out  of  a  contract  in  writing  in  the 
absence  of  astipulation  in  writing  for  payment  of  such 
interest,  or  a  statute  providing  in  such  case  for  the 
payment  of  interest.  In  cases  where  lands  are  taken 
for,  or  injuriously  affected  by,  the  construction  of  a 
public  work,  the  court  may  allow  interest  (1).  And 
after  judgment  in  this  court,  and  from  the  date  thereof, 
the  Minister  of  Finance  may  allow  interest  at  a  rate 
not  exceeding  four  per  centum  per  annum  on  any 
moneys  or  costs  to  which  the  suppliant  thereby 
becomes  entitled  (2).  But  there  is  no  statute  author- 
izing the  court  in  a  case  such  as  this  to  allow  interest. 
And  perhaps  in  passing  one  might  point  out  that  in 

(1)  The   Exfropriatum  Act,  52    64  Vict,  c  22,  s.s.  1  &  2. 
Vict.  c.  13  8.8.  29  &  30,  and  63  &        (2)  52  Vict.  c.  38,  s.  4. 
i8 
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1901  that  respect  the  statute  law  of  Canada  is  not  less  liberal 

Tn  than  that  of  other  countries.     In  England  there  is  no 

CraTBiii  s*^^^*®  allowing  interest  to  be  recovered  in  such  a 

Eailwat  case;  and  in  the  United  States  it  is  expressly  enacted 

,,.  that  no  interest  shall  be  allowed  on  any  claim  up  to 

The  King,  tj^^  ^^^  ^f  therendition'of  the  judgment  by  the  Court 

i»«jjj«»  of  Claims,  unless  upon  a  contract  expressly  stipulating 


jMdynent.   j^j  ^j^^  payment  of  interest  (1). 

It  is  certain  also  that  there  is  in  this  case  no  contract 
on  the  part  of  the  Crown  to  pay  interest  That  being 
so,  it  only  remains  to  ask  the  question,  whether  or  not 
damages  in  the  nature  of  interest  may  be  allowed  for 
the  wrongful  exaction  of  the  duties,  or  for  the  wrong- 
ful detention  of  the  money.  But  that  obviously  can- 
not be  done  without  making  the  Crown  liable  for  a 
wrong  done  to  the  suppliant.  And  the  Crown  can,  in 
law,  do  no  wrong,  and  for  the  wrongs  of  its  servants 
it  is  not  answerable,  unless  expressly  made  liable  by 
statute. 

Then  with  regard  to  the  wrongful  detention  of 
money,  the  case  of  The  London  Chatham  and  Dover 
Railway  Co.  v.  The  South  Eastern  Railway  Co.  (2)  is  an 
authority  that  even  as  between  subject  and  subject 
interest  cannot  at  the  common  law  be  given  by  way 
of  damages  for  the  detention  of  a  debt,  the  law  upon 
the  subject,  unsatisfactory  as  it  was  said  to  be,  having 
been  too  long  settled  to  be  departed  from. 

There  are  of  course  statutes  such  as  the  Acts  of  the 
Parliament  of  the  United  Kingdom,  S  &  4  Wm  IV. 
c.  42.  s.s.  28  &  29,  which  make  interest  or  damages  in 
the  nature  of  interest  recoverable  in  cases  where  it  was 
not  recoverable  at  common  law.  The  provisions 
of  that  Act  either  by  express  re-enactment  here,  or  by 

(\)  Acta  of  the  3r(l  of  March,    The  United  Slates,  1  C.  Cl9.  232. 
1863,  R.S.U.S.  8.  109  ;    TUlou  v.       (2)  [U93]  L.  R.  App.  Cas.  429. 
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reason  of  its  application  as  part  of  the  law  of  England,       l^Ol 
is  in  force  in  most  of  the  Provinces  of  Canada  (1).  Tbe 

The  Act  in  force  in  the  Province  of  Ontario  goes    q^^ 
further  than  the  English  Act  and  provides  that  inter-    Railway 
est  shall  be  payable  in  all  cases  in  which  it  was  pay-         9. 
able  by  law,  or  in  which  it  has  been  nsnal  for  a  jury  The  KnrQ. 
to  allow   interest.     See  Michie  v.  Reynolds  (2) ;  and 
McCulUmgh  V.  Newfove  (3).     But  the  rights  and  prero- 
gatives of  the  Crown  are  not  aflTected  by  these  statutes, 
it  not  being  provided  therein  that  the  Crown  shall  be 
bound  thereby. 

If  the  action  were  against  the  Crown's  officer  he 
would  be  bound,  and  his  liability  to  damages  in  the 
nature  of  interest  would  depend  upon  the  law  in  force 
in  the  province  in  which  the  cause  of  action  arose. 
But  not  so  with  respect  to  the  Crown. 

It  has  been  held  by  the  Supreme  Court  of  Massa- 
chusetts that  where  taxes,  assessed  without  authority, 
are  recovered  back,  interest  may  also  be  recovered. 
The  Boston  and  Sandwich  Glass  Co.  v.  The  City  of 
Boston  (4) ;  but  the  Crown  stands  in  this  respect  in  a 
wholly  different  position  from  a  civic  or  municipal 
corporation. 

Then  there  is  a  class  of  cases  in  which  where 
administration  on  behalf  of  the  Crown  to  the  estate  of 
a  person  dying  intestate  without  leaving  any  known 
next  of  kin  is  taken  out,  and  the  proceeds  are  paid 
into  the  treasury  ;  if  thereafter  the  next  of  kin 
obtains  a  decree  in  his  favour  interest  is  allowed  on 
such  proceeds.     (Turner  v.  Maule  (1) ;    Edgar  y,  Rey- 

(1)  7  Wm.  4  (U.C.)  c  3,  sii.  20,  &  232  ;  12  Vict.  c.  39  (N.B.)  as.  27 

21 ;  C.  S.  U.  C.  c.  43,  ae.   1,  3  ;  &  28 ;  C.  S.  N.  B.  c.  37,  as.  118  & 

R.  S.  0.  (1877)  c  60,  88.  266,  268 ;  119;  28  Vict.  (P.E.I  )  c.  6, 88. 4  &  6. 

R.  S.  0.  (1897)  c.  51,  88.  113,  116  ;  (2)  24  U.  C.  Q.  B.  303. 

R.  S.  N.  S.  lat  S.  c.  82,  88.  4  &  6  ;  (3)  27  Ont.  R  627. 

R.  S.  N.  S.  4th  S.  c  94,  ae.  231  (4)  4  Metcalfe  181. 
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1901  nolds  (2) ;  AUomey- General  and  Reynolds  v.  Kohler  (3) ; 
The  Bauer  v.  Mitford  (4) ;  Partington  v.  The  Attorney-Gene* 
C^rIl  ''^^  ^^)*  ^^*  ^^  these  cases  the  action  was  brought 
Railway  against  the  Crown's  nominee  or  representative,  not 
v.  against  the  Crown  itself  by  petition  of  right.  They 
Thb  Kiho.  stand  upon  a  footing  of  their  own  and  cannot  be  con- 
sidered as  authorities  for  the  proposition  that  the 
Crown  is  liable  for  damages  in  the  nature  of  interest. 
In  the  case  of  The  Toronto  Railway  Co.  v.  The  Queen 
(6)  the  plaintiff  recovered  against  the  Crown  the 
amount  of  certain  duties  of  customs  paid  under  protest 
and  interest  on  that  amount  But  although  interest 
was  claimed  by  the  plaintiff  in  the  statement  of  claim, 
the  question  of  the  Crown's  liability  to  pay  it  was  not 
raised  until  after  the  Queen's  order  had  been  made. 
Subsequently  a  petition  was  presented  praying  that 
the  order  should  be  so  amended  as  to  make  it  clear 
that  the  question  of  interest  claimed  in  the  action  had 
not  been  concluded  but  left  open  to  be  dealt  with  by 
the  tribunal  below.  The  petition  was  dismissed. 
Lord  Macnaghten  is  reported,  by  the  shorthand  writer 
who  took  notes  of  the  argument,  to  have  stated  that 
that  question  was  not  presented  when  the  case  was 
before  the  Judicial  Committee  of  the  Privy  Council, 
and  that  he  could  hardly  understand  the  G-overnment, 
who  have  wrongly  taken  a  person's  money,  refusing 
to  pay  interest  upon  it ;  that  he  could  quite  under- 
stand that  the  representatives  of  the  Grovernment 
would  not  think  of  arguing  such  a  question  and  that 
he  did  not  think  they  ought  to.  The  case  cannot,  how- 
ever, be  taken  as  an  authority  that  the  Crown  may  be 
condemned  to  pay  interest,  or  declared  liable  therefor 
in  such  a  case,  if  the  Government  refuses  to  pay  it  out 

(1)  18  L.  J.  Ch.  N.  S.  454.  (4)  3  L.  T.  N.  S.  675. 

(2)  27  L.  J.  Ch.  N.  S.  562.  (6)  L.  R.  4  E.  &  I.  App.  101. 

(3)  9  H.  L.  C.  655.  (6)  [1896]  App.  Cas.  661. 
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of  money  available  for  the  purpose,  if  any,  or  to  invite  i^oi 

Parliament  to  make  provision  for  its  payment  in  case  Kb 

no  money  is  so  available.    That  is  a  question  for  the  q^^ 

Crown's  advisers,  and  the  responsibility  of  deciding  it  Railway 

OOMPAITY 

rests  with  them  and  not  with  the  court.  i,. 

On  the  question  of  the  Crown's  liability  for  interest,  Thb  Kinq, 
it  does  appear  to  be   clear  that   the  law  is  as  briefly   ••^■^ 
stated  by  the  Master  of  the  Eolls,  in  In  re  Oosman  (1), 
that  interest  is  only  payable  by  the  Crown  by  statute 
or  by  contract. 

Then  as  to  damages  for  the  detention  of  the  ship, 
that  stands  on  the  same  footing  as  damages  by  way  of 
interest.  In  each  case  the  damages  would  be  given 
for  a  wrong  done.  Those  arising  from  the  detention 
of  a  ship  might  in  some  cases  be  greatly  the  more 
important,  and  the  hardship  arising  therefrom  much 
greater  than  that  accruing  from  the  detention  of  the 
money.  But  as  the  law  stands  the  Crown  is  not  liable 
for  the  wrong  done,  although  its  oflBcer,  unless  pro- 
tected by  statute,  may  be. 

With  reference  to  the  questions  of  interest  on  the 
duties  paid,  and  of  damages  for  the  detention  of  the 
ship,  the  judgment  of  the  court  is  that  the  company 
suppliant  is  not  entitled  to  any  portion  of  the  relief 
claimed. 

Judgment  accordingly. 

Solicitor  for  suppliants  :  H.  C,  Hamilton. 

Solicitor  for  respondent :  E,  L.  Newcombe, 


(1)  L.  B.  17  Oh.  D,  772  ;  46  L.  T.  N.  S.  268  ;  50  L.  J.  N.  S.  624. 
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1901      THE    KING    ON    the    Information  j 

jy^ll  OF     THE     AtTOENKY-GkNKBAL     OF  [  PLAINTIFF ; 

*         Canada \ 

AND 

THOMAS  SEDGER Defendant. 

Ss^^friation — Public  work — CompuUory  taking — Value  to  h$  conddtred 
— CompenMtion, 

It  is  the  value  of  the  land  at  the  time  of  the  expropriation  that  the 
oourt  has  to  consider  in  assessing  compensation.  If  the  property 
has  depreciated  in  ralne  between  the  time  it  was  acquired  by  the 
person  seeking  compensation  and  the  time  of  the  expropriation 
by  the  Crown,  the  former  has  to  bear  the  loss. 

2.  Where  the  property  is  occupied  by  the  owner  as  his  home,  and  he 
has  no  need  or  wish  to  sell,  the  compensation  ought  to  be  assessed 
upon  a  liberal  basis. 

INFORMATION  for  the  expropriation  of  certain  land» 
required  for  the  purposes  of  a  public  work  of  defence. 
The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

September  28th  and  80th,  1901. 

The  case  was  heard  at  Victoria,  B.C. 

A.  F,  R.  Martin  for  the  plaintiff. 

Oeorge  Jay  for  the  defendant 

The  Judoe  of  the  Exchequer  Ootjkt  now  (Decem- 
ber 11th,  1901),  delivered  judgment 

The  only  question  to  be  determined  is  the  amount 
of  compensation  that  ought  to  be  paid  to  the  defend- 
ant for  land  adjacent  to  the  barracks  at  Work  Point, 
Victoria  harbour,  B  C,  taken  from  him,  for  purposes  of 
defence.  The  land  taken  formed  part  of  lot  num- 
ber one,  block   twenty,  portion  of  lot  twenty-nine, 
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section  sixteen,  Viewfield  farm,  in  the  District  of  i* 
Ssqnimalt.  The  whole  of  the  defendant's  lands  there,  Tail 
with  the  buildings  and  improvements  thereon,  was  ^^ 
taken.    The  land,  with  the  buildings  and  improve- 


ments, had  cost  the  defendant  between  four  thousand  ^^^ 
and  five  thousand  dollars,  but  he  had  bought  the  land  -^ 
when  prices  therefor  were  inflated,  and  so  the  property 
had  cost  him  more  than  it  would  have  cost  at  the  time 
when  it  was  taken  or  since,  and  more  than  it  would 
sell  for  then.  The  Crown  offers  to  pay  the  sum  of 
three  thousand  five  hundred  dollars,  and  that  possibly 
is  as  much  as  he  could  have  obtained  for  it  at  the  time 
of  the  expropriation  had  he  been  obliged  to  sell  it. 
But  he  had  no  need  or  wish  to  sell  it.  It  was  his 
home,  from  which,  by  the  proceedings  that  were 
taken,  he  was  compelled  to  remove  against  his  will. 
I  think  he  was  not  wise  in  refusing  to  give  up  posses- 
sion to  the  Crown  ;  but  for  that  he  has  had  to  bear  the 
costs  of  the  proceeding  to  obtain  possession,  and  in 
view  of  what  the  place  had  cost  him,  it  is  not  to  be 
wondered  at  that  he  thought  the  amount  offered  to 
him  to  be  insufficient.  There  is  other  evidence  than 
his  own  that  the  offer  was  inadequate ;  but  on  the 
evidence  as  a  whole  it  would  appear  not  to  have  been 
unreasonable.  The  case  is  one,  however,  in  which  the 
compensation  ought  to  be  assessed  liberally,  and  I  shall 
allow  a  small  advance  upon  the  amount  tendered. 
I  assess  the  compensation  to  be  paid  for  the  land  taken 
at  three  thousand  seven  hundred  and  fifty  dollars. 
Allowing  that  amount  the  case  does  appear  to  involve 
some  hardship,  as  it  leaves  the  defendant  out  of  pocket ; 
but  that  in  reality  is  attributable  to  his  having  bought 
the  land  at  prices  that  have  not  been  maintained. 

The  sum  of  three  thousand  one  hundred  and  forty 
dollars  has  already  been  paid  to  the  defendant:  He  is 
entitled  to  the  balance  of  six  hundred  and  ten  dollars. 
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1901       with  interest  (in  accordance  with  the  Act  63  &   61 

THiPKiNa  Vict.  c.  22)  at  five  per  centum  per  annum  since  the 

Sewhr     foi^i*teenth   of  January,   1891,   when    possession  was- 

obtained. 

There  will  be  the  usual  judgment  and  declaration 
as  to  the  title  of  the  lands  being  vested  in  the  Crown, 
and  the  defendant  will  be  allowed  his  costs. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Langley  Sc  Martin. 

Solicitors  for  the  defendant :   Yates  8c  Jay. 
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THE  KING  ON  THE  Information  of  )  Pt  ^iNmiipir . 
THE  Attorney-General  OF  Canada  ] 

AND 


DENNIS  REGINALD  HARRIS,  AND  ] 
HARRY  DALLAS  HELMECKEN, 
Trustees  ofihe  Estate  of  JAMES 
WILLIAM  DOUGLAS 


Defendants. 


Expropriation — Pottestion  by  officen  of  the  Crown  of  lands  not  exprofriated 
— Taking  of  hightoay — Rifle  range — Damages. 

Defendanto  complained  that  posBession  of  certain  lands,  not  covered 
by  the  plan  and  description  filed  by  the  Crown  in  an  expropria- 
tion proceeding,  had  been  taken  by  the  officers  of  the  Crown,  and 
claimed  compensation  therefor. 

Held,  that  the  right  to  recover  compensation  must  be  limited  to  lands 
actually  mentioned  in  the  plan  and  description  filed,  and  to  the 
injurious  affection  of  other  lands  held  therewith. 

2.  The  defendants'  predecessor  in  title  in  laying  off  into  lots  the  land 

of  which  a  portion  was  taken  from  the  defendants  by  the  Crown, 
left  a  roadway  between  the  land  so  divided  and  the  top  of  the 
land  adjacent  to  the  sea.  This  roadway  had  been  used  by  the 
public,  and  work  had  been  done  upon  it  by  the  municipal 
authorities.  The  land  between  that  so  taken  and  the  sea  was  not 
included  in  the  plan  and  description  filed  ;  but  the  Crown  closed 
up  the  roadway  and  from  the  land  taken  from  the  defendants 
opened  another  in  lieu  thereof. 
Edd,  that  the  defendants  were  not  entitled  to  compensation  in 
respect  of  the  taking  of  such  roadway. 

3.  Where  property  adjoins  a  rifle  range,  the  site  of  which  has  been 

expropriated  from  the  lands  of  the  owner  of  such  adjacent  pro- 
perty, he  is  entitled  to  compensation  for  the  damages  arising 
from  the  use  of  such  rifle  range. 

INFORMATION  for  the  expropriation  of  certain 
lands  required  for  the  purposes  of  a  rifle  range  near 
Victoria,  B.C. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 


De 


Digitized  by  VjOOQ IC 


278  EXCHEQUER  COURT  REPORTS.        [VOL.  VIL 

1001  October  2nd,  1901. 

Tra  KiNQ       The  case  was  heard  at  Victoria,  B.C. 

V. 

•         W.  D.  Helmcken  E.G.  for  the  defendants,  cited  Mayor 

SfS^SSXi.  ^f  Montreal  v.  Brown  (1) ;   Paint  v.   The  Queen  (2) ; 

Lefebvre  v.  The  Queen  (3) ;   Stebbing  v.   Metropolitan 

Board  of  Works  (4) ;  Cowper  Essex  v.  Acton  (5) ;  Letour- 
neux  V.  The  Queen  (6) ;  E.  S.  B.  C.  c.  Ill,  sec.  66. 

A.  E.  McPhillips,  EC  followed  for  the  defendants, 
and  cited  Re  Ontario  db  Quebec  Railway  Co.  and  Taylor 
(7) :  Penny  v.  Penny  (8) ;  Moore  v.  Woodstock  Woollen 
Mills  Co.  (9). 

A,  F,  R.  Martin,  for  the  plaintiff,  cited  American  and 
English  Encyclopedia  of  Law  (10). 

The  Judge  cf  the  Exchequer  Court  now  (Decem- 
ber 11th,  1901),  delivered  judgment. 
The  questions  at  issue  are: 

1.  Whether  the  sum  of  eight  thousand  three  hun- 
dred and  sixty  dollars  mentioned  in  the  sixth  paragraph 
of  the  information,  as  amended  at  the  trial,  is  sufficient 
compensation  for  the  value  of  the  lands  taken,  as 
therein  set  out,  for  a  rifle  range  near  the  City  of 
Victoria,  in  the  Province  of  British  Columbia,  and  for 
damages  occasioned  by  the  taking,  and  by  reason  of 
other  lands  of  the  defendants  being  injuriously  affected 
by  the  taking  of  such  lands  for  the  purposes  men- 
tioned ;  and 

2.  Whether  the  defendants  are  entitled  to  compen- 
sation or  damages  in  respect  of  lands  mentioned  in  the 
second   paragraph  of  the  statement  in   defence,  and 

(1)  2  App.  Cas.  168.  (6)  7  Ex.  Oh.  1. 

(2)  2  Ex.  C.  R  149.  (7)  6  Ont.  R.  338. 

(3)  1  Ex.  C.  R.  121.  (^)  37  L.  J.  Ch.  340. 

(4)  L.  R.  6  Q.  B.  37.  (9)  29  S.  C.  R.  627. 

(6)   14  App.  Cas.  163.  (10)  2nd  ed.  vol.  9.  pp.  21,  73. 
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lying  between    those  taken   and    high-water  mark,       ^^^ 
alleged  to  contain  about  three  and  one-third  acres. 

With  reference  to  the  first  question  I  find  under  the 
evidence  that  the  amount  offered  is  sufficient  compen- 
sation for  the  value  of  the  lands  taken,  with  a  fair 
allowance  for  the  compulsory  taking,  with  probably  a 
few  hundred  dollars  to  the  good.  As  to  whether  or 
not  the  lands  held  with  those  taken,  and  situated  to 
the  north  thereof,  are  injuriously  affected,  there  is  a 
difference  of  opinion  among  the  witnesses.  But  I  agree 
with  those  who  think  that  the  taking  of  the  lands  in 
question  for  the  purposes  of  a  rifle  range  has  injuri- 
ously affected  the  lands  of  the  defendants  to  the  north 
of  and  adjacent  to  such  lands,  and  in  respect  thereof, 
and  the  lands  taken,  I  would  increase  the  compensa- 
tion to  nine  thousand  three  hundred  and  fifty  dollars. 

With  reference  to  the  second  question  1  am  of 
opinion  that  the  defendants  are  not  entitled  to  any 
compensation  or  damages  for  the  lands  to  the  south  of 
those  taken  and  lying  between  such  lands  and  high- 
water  mark,  described  in  the  second  paragraph  of  the 
statement  of  defence.  In  the  first  place  these  lands  are 
not  included  in  those  taken.  They  are  outside  of  the 
lands  described  in  the  plan  and  description  filed ;  and 
although  the  Crown's  officers  may  have  taken  posses- 
sion of  them,  that  would  not,  even  if  the  defendants 
owned  them,  give  them  a  right  to  recover  their  value 
in  this  proceeding,  which  must  be  limited  to  the  lands 
taken  and  to  the  injurious  affection  of  other  lands  held 
therewith. 

The  defendants*  predecessor  in  title  in  laying  off 
into  lots  the  land  of  which  a  portion  was  taken,  left  a 
roadway  between  the  land  so  divided  and  the  top  of 
the  bank  adjacent  to  the  sea.  A  reference  to  exhibit 
number  four  will  make  this  clear.  South  of  the  lands, 
a  portion  of  which  was  taken,  is  shewn  a  roadway  to 
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1901       the  top  of  the  bank,  and  then  below  and  at  the  foot  of 
TebKinq  the  bank   is  the  sea.    This   way  has  been  used,  and 

HABkis    ^^^^  ^^  ^^^^  d^^®  ^^  ^*»  ^y  *^®  ^^*y-   "^^^^  ^^^^ 

between  that  taken  and  the  sea  was  not  included  in 

the  plan  and  description  filed  ;  but  the  Crown  closed 
up  the  road,  and  from  the  land  taken  from  the  defend- 
ants opened  another  road  in  lieu  thereof.  Not  haying 
been  taken,  the  defendants  cannot,  as  has  been  said, 
recover  its  value.  But  even  if  it  had  been  taken  with 
the  other  lands  in  question,  the  defendants  could  not, 
I  think,  have  recovered  anything  in  respect  of  it.  By 
reason  of  the  act  of  their  predecessor  in  title  and  what 
had  happened  it  was  of  no  value  to  them,  and  the  case, 
as  to  that  falls  within  the  rules  laid  down  in  Steb- 
bing's  Case  (1),  and  followed  in  Paint's  Case  (2).  For 
similar  reasons  nothing  could  be  recovered  because 
this  land  was  thought  to  be  injuriously  affected  by  the 
taking  of  the  adjacent  land  for  the  purposes  men- 
tioned. 

There  will  be  a  declaration  that  the  lands  described 
in  the  information  are  vested  in  His  Majesty  th«  King. 
There  will  also  be  a  declaration  that  the  sum  of  nine 
thousand  three  hundred  and  fifty  dollars  is  a  sufficient 
compensation  therefor  and  for  all  damages  to  lands 
held  therewith  occasioned  by  reason  of  such  taking  for 
the  purposes  mentioned.  On  that  sum  interest  at  the 
rate  of  five  per  centum  per  annum  will  be  allowed 
from  the  sixteenth  day  of  November,  1900.  Such  sum 
and  interest  will  be  payable  to  the  defendants  on 
giving  the  Crown  a  good  acquittance  for  the  same 
from  themselves  and  any  other  person  having  any 
claim  to,  or  interest  in,  such  compensation  or  damages, 
and  leave  is  reserved  to  apply  to  the  court  in  case  any 
question  in  respect  thereto  arises. 

<l)  L.  R.  6  Q.  B.  37.  (2)  2  Ex.  C.  R.  149 ;  18  S.  C.  R. 

718. 
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The  defendants  are  entitled  to  their  costs  of  the  issue  i^i 

as  to  the  sufficiency  of  the  sum  of  eight  thousand  three  ThiEiho 

hundred  and  sixty  dollars  offered.  Hamib 

The  Crown  is  entitled  to  the  costs  of  the  issue  in  

respect  of  the  lands  mentioned  in  the  second  paragraph 
of  the  statement  in  defence. 

Judgment  accordingly. 
Solicitors  for  plaintiff:  Langley  Sf  Martin. 
Solicitors  for  defendants :  Drake,  Jackson  Sf  Heimcken. 
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1901      THE  KING,  OK  the  Infobmation of )  px.i™.iff- 
DecTTi.       "^^^  Attobnet-Genkeal  of  Canada  J 

AND 

CECILIA    ELIZA    YOUNG    AND )  d__-.„_^__ 
ROLAND  STUAET }  ^^'^endaktb. 

ExfTOfriatiofn — iMaor  and  Uuu — Covenant  to  hwld  on  demited  fremieee — 

Gomfemation. 

When  a  lessee  is  under  covenant  to  build  upon  the  demised  premiseB, 
and  a  part  of  the  said  premises  are  expropriated  bj  the  Crown 
for  the  purposes  of  a  public  work,  the  fact  that  by  the  expropri- 
ation the  lessee  is  relieved  from  his  covenant,  and  the  further  fact 
that  his  rent  is  reduced  by  reason  of  the  taking  of  a  part  of  the 
premises,  will  be  taken  into  consideration  by  the  court  in  fixing 
the  amount  of  compensation  to  be  paid  to  such  lessee. 

Information  for  the  expropriation  of  certain  lands 
near  Victoria,  B.C.,  required  for  the  purposes  of  a 
public  work  of  defence. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

September  2*7th  and  28th,  1901. 

The  case  was  heard  at  Victoria,  B.C. 

A.  P.  Luzton  and  H,  D.  Helmcken,  for  the  defend- 
ants, cite  The  Queen  v.  Carrier  (1) ;  Secretary  of  State 
V.  Charlesworth  (2). 

A.  F.  R.  Martin,  for  the  plaintiff. 

The  Judge  of  the  Exchequer  Court  now  (Decem- 
ber 11th,  1901)  delivered  judgment 

The  questions  to  be  determined  have  reference  to 
the  amount  of  compensation  to  be  awarded  to  the 
defendants,  respectively,  for  the  taking,  to  be  used  in 

(1)  2  Ex.  C.  R.  36.  (2)  [1901]  A.  C.  373. 
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connection  with  the  lortifications  at  Esqnimalt,  of  six  ^^ 
hud  four-tenths  acres  of  land,  with  buildings  and  ^ 
improvements,  forming  part  of  section  fifteen  in  Esqui-  ^^ 
malt  District,  in  the  Province  of  British  Columbia.  Yoi 
The  lands  mentioned  were  taken  by  the  Grown  an  the  mmm^ 
15th  day  of  May,  1899.  At  that  date  the  defendant,  '•«•■ 
Cecilia  Eliza  Young,  was  seized  in  fee  of  the  said 
lands,  subject,  however,  to  a  lease  thereof  and  of  other 
lands  to  the  other  defendant,  Roland  Stuart.  The 
lease  embraced  something  over  two  hundred  acres  of 
land,  and  these  were  demised  for  a  term  of  ten  years 
from  July  1st,  189Y,  for  a  yearly  rental  of  two  hundred 
and  ten  dollars,  payable  quarterly.  The  lessee  was 
also  bound  within  eighteen  months  from  that  date  to 
build  a  house  on  the  lands  taken,  such  house  to  cost 
not  less  than  one  thousand  dollars.  It  was  also  a  con- 
dition of  the  lease  that  in  case  the  lessor  should  during 
the  term  thereby  granted  sell  or  otherwise  dispose  of 
the  premises  thereby  demised,  or  any  part  thereof,  to 
the  Crown,  the  lessee  would,  upon  receiving  three 
months'  notice  in  writing,  quit  and  deliver  up  pos- 
session of  the  same,  or  such  part  thereof  as  might 
be  desired  by  the  Crown,  upon  the  lessor  paying  to 
the  lessee  the  value  of  any  crops  which  might  then 
be  sown,  or  the  value  of  any  ploughing  which  might 
be  done  upon  the  land  sold,  and  of  which  possession 
was  required.  It  appears  to  be  certain  that  the  six 
and  four-tenths  acres  taken  from  this  property  was  the 
most  valuable  portion  of  it,  and  the  only  portion  from 
which  any  income  to  speak  of  could  be  derived. 
Some  use  was  made  of  the  balance  in  connection  with 
certain  ditches  and  flumes  used  for  the  purpose  of 
conveying  water  to  Esquimalt  Harbour  for  the  ships 
there  stationed.  At  times  some  use  could  also  be 
made  of  the  residue  of  the  property  for  pasturage,  but 
the  annual  value  thereof  was  small.     All  the  witnesses 
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1901       who  speak  of  it  are  agreed  that  the  six  and  four-tenths 

Tm       acres  in  question  here  constituted,  for  the  present,  at 

Q?""     least,  the  valuable  part  of  the  lands  demised.    The 

Yoxma.     property  as  a  whole  was  assessed  at  ten   thousand 

dollars,  but  that,  so  far  as  I  can  judge  from  the  evidence, 

was  an  excessive  valuation  for  any  purpose  to  which 

the  lands  could  be  put. 

For  the  lands  taken  the  Crown  offers  to  pay  to  the 
defendant  Cecilia  Eliza  Young  the  sum  of  sixteen 
hundred  dollars ;  that  is  at  the  rate  of  two  hundred 
and  fifty  dollars  an  acre,  free  from  all  incumbrances, 
and  including  in  that  sum  the  amount  of  any  damages 
to  which  the  tenant  Stuart  may  be  entitled.  That 
sum  appears  to  me,  however,  to  be  insufficient. 

The  lease  mentioned  seems  to  have  been  made  in 
the  ordinary  course  of  business  and  without  any 
excejitional  circumstances  tending  to  increase  the  rent 
obtained.  The  amount  of  the  rent  would  seem  to  show 
that  the  land  taken,  situated  as  it  was  with  such  im- 
provements as  were  at  the  time  on  it,  was  really  worth 
more  than  the  sum  mentioned ;  and  then  there  is  the 
question  of  severance  to  be  taken  into  account.  At 
the  same  time  I  do  not  doubt  that  it  was  not  worth 
anything  like  the  six  or  seven  thousand  dollars  at 
which  some  of  the  witnesses  valued  it. 

I  assess  the  compensation  to  be  paid  in  this  case, 
including  both  the  interest  of  the  lessor  and  that  of 
the  lessee,  with  all  damages  to  which  they  or  either 
of  them  are  entitled,  at  two  thousand  seven  hundred 
and  fifty  dollars. 

The  defendants  consent  that  the  court  may  apportion 
the  rent  payable  in  respect  of  the  six  and  four-tenths 
acres  expropriated,  and  Ithe  residue  of  the  lands  com- 
prised in  the  lease,  such  apportionment  to  be  made  as 
and  from  the  15th  day  of  May,  1899,  the  date  of  the 
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expropriation.     Under  the  evidence  it  would,  I  think,       i^i 
be  fair  to  attribute  the  sum  of  one  hundred  and  sixty       Thb 
dollars  annually   to  the  lands    taken,   leaving  fifty     ^^^ 
dollars  a  year  to  be  paid  by  the  lessee  to  the  lessor,  in     Younq. 
equal  quarterly  payments,  in  respect  of  such  residue,    wummomm 
The  lessee  is  by  force  of  the  expropriation  relieved  j^dsmmt. 
from  his  covenant  to  build  on  the  land  expropriated ; 
and  his   rent  bein^  reduced  the  damages  which  he 
will  otherwise  sustain  are  not  considerable.    There  is 
evidence  of  what,  in  the  opinion  of  some  of  the  wit- 
nesses, could  have  been  made  from  the  cultivation  of 
the  lands  in  question  and  by  building  a  house  thereon  ; 
but  in  making  such  estimates  witnesses  are  very  apt 
to  overlook  how  much  any   such   return  is  due  to 
the  capital  and  energy  employed,  and  to  lose  sight  of 
the  fact  that  there  are  other  lands  equally  available 
for  cultivation. 

On  the  sum  of  two  thousand  seven  hundred  and 
fifty  dollars  interest  at  six  per  centum  per  annum  will 
be  allowed  from  the  15th  of  May,  1899.  Of  this  sum 
and  interest  the  defendant  Eoland  Stuart  will  be  paid 
one  hundred  dollars  and  interest  from  that  date,  and 
in  addition  a  sum  that  will  equal  the  amount  of  rent, 
in  excess  of  fifty  dollars  per  annum  that  has  since  that 
date  accrued  due  and  been  paid  by  him,  with  interest 
on  such  excess  from  the  dates  when  the  same  was 
paid. 

The  balance  of  the  amount  mentioned  and  interest 
will  be  paid  to  the  defendant  Cecilia  Eliza  Young, 
upon  her  undertaking  to  reduce  the  rent  payable 
under  the  leaso  mentioned  to  the  sum  of  fifty  dollars 
per  annum  payable  quarterly  as  before,  and  upon  her 
givuig  the  Crown  a  good  and  suflBcient  acquittance 
for  such  compensation  money  and  damages. 

There  will  be  the  usual  judgment  and  declaration 
as  to  the  title  to  the  lands  mentioned  in  the  infor- 
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1901       motion  being  vested  in  the  Orown,  and  the  defendants 
will  be  allowed  their  costs. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff:  Langley  4*  if^tin. 

Solicitors  for  the  defendant  Tonng  :  Drake,  Jackson 

Sjc  Helmcken. 

Solicitors  for  the  defendant  Stnart :  Davie,  Poolep  4" 

Luzton. 
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IN  THE  MATTER  of  the  Petition  of  Rioht  of  iwa 

^M'JIlNlir...^?.'!..'.'':::.'^.'^ ! «-"-» ■■  ~ 

HIS  MAJESTY  THE  KING Eespondent. 

Cuatomi  duUeh-ImfortaUon  nf  9M  rtkiU--Rd%im  qf  duUu  paid  und$r 
frdut — Interest — Lav>  of  Provinee  qf  Quebec. 

The  Bupplianti  had  imported  at  different  timeB  during  the  years  1892- 
1893  large  quantities  of  steel  rails  into  the  port  of  Montreal  to  he 
used  hy  them  as  contraotors  for  the  construction  of  the  Montreal 
Street  Bailwaj.  The  Customs  authorities  claimed  that  the  rails 
were  subjeet  to  duty,  and  refused  to  allow  them  to  be  taken  out 
of  bond  until  duties,  amountiDg  in  the  agregate  to  the  sum  of 
i53ySl3.54,  were  paid.  The  suppUuits  paid  the  same  under  pro- 
test. After  the  decision  hj  the  Judicial  Committee  of  the  Tmj 
Council  of  the  case  of  The  Toronto  RaUway  Company  v.  The  Queen 
f[i89i]  A.  C.  651),  and  some  time  in  the  jear  1897  the  Customs 
authorities  returned  the  amount  of  the  said  duties  to  the  sup- 
pUints.  The  supplianta^ilaimed  tbatthey  were.entitled  to  interest 
on  the  same  during  the  time  k  was  in  the  hands  of  the  Crown^ 
ind  they  filed  their  Petition  o£  Bight  therefor. 

Hdi,  that  as  the  duties  were  paid  at  the  port  of  Montreal,  the  case 
had  to  be  determined  by  the  law  of  the  Province  of  Quebec. 

9«  That  on  the  particular  qusition  as  to  interest  at  issue  in  this  case 
the  law  of  the  Province  ^  Quebec  is  the  same  as  the  laws  of  the 
other  Provinces  of  the  Dominion. 

3.  That  as  the  moneys  wfongfully  collected  for  duties  were  repaid  to 
the  suppliants  befoM  the  asHon  was  brought  there  was  no  debt  on 
which  to  allow  interest  ftom  the  conunenotment  of  the  suit.  If 
at  the  time  of  tlu  commenoemeiit  of  the  i^iion  the  Crown  was 
not  liable  for  tie  interest  claimed  it  could  not  be  made  liable  by 
the  instituticfB  or  commencement  of  an  action.  Lain4  v.  The 
Queen  {btsuCK  128),  and  Eendmon  v.  The  Queen  (6  Ex.  0.  R. 
89)  disCinittlshed. 

Algoma  Oentrtd  Bailwap  Co.  v.  The  King  (ante  p.  239  ;  referred  to 

i9« 
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^       Petition   of  eight  for  interest  upon   moneys 
Ross       wrongfully  exacted  for  customs  duties  at  the  port  of 


V. 


Ar|nun«nt 


Thb  King.  Montreal,  P.Q.,  and  subsequently  returned  to  the  sup- 
pliants. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

June  lYth,  1901. 
The  case  was  heard  at  Ottawa. 

I.  F.  Hellmuth  for  the  suppliants :  TVe  submit  that 
under  the  decisions  of  the  Supreme  Court  of  Canada  and 
the  Privy  Council  we  are  entitled  to  interest.  In  The 
Queen  v.  Henderson  (1)  the  Supreme  Court  decided  that 
interest  was  recoverable  against  the  Crown  without 
contract  therefor,  and  their  lordships  of  the  Privy  Coun- 
cil in  The  Toronto  Railway  Company  v.  The  Queen  (2) 
decided  also  interest  should  be  allowed  to  the  sup- 
pliants, who  demanded  it  in  the  petition.  I  do  not 
think  that  the  case  of  Page  v.  Newman  (3)  enunciates 
a  rule  at  all  applicable  to  this  case,  because  interest 
was  there  sought  to  be  obtained  in  respect  of  a  debt 
secured  by  a  written  instrument.  (See  the  opinion  of 
this  case  expressed  by  Lords  Herschell  and  Watson  in 
London^  Chatham  dc  Dover  Railway  Co.  v.  South  Eastern 
Railway  Co,  (4).  Page  v.  Newman  is  only  authority 
for  the  proposition  that  where  no  interest  is  provided 
for  upon  a  written  instrument  you  cannot  get  interest 
in  such  a  case  by  way  of  damages.  In  the  case 
of  The  Caledonian  Railway  Co.  v.  Carmichael  (5) 
Lord  Westbury  held  that  where  money  has  been 
wrongfully  withheld,  interest  is  recoverable.  (He 
also  cited  Webster  v.  British  Empire  Life  Ins:  Co. 
(6) ;  Marsh  v.  Jones  (7)  ;  In  re  Metropolitan  poal  Con- 

(1)  28  S.  a  R..425,    .  (4)  {1893]  A.  a  440,  441. .. 

(2)  Unreported,  qwiod  this  ques-    (5)  L.  R.  2  H.  L.  Sc  Ap.  ^. 
tion.  (6)  15  Ch.  D.  169, 

(3)9B.  &a378.  '       (7)'40  0h.  D.  563.  •      '  ^• 
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sumers  Co, :  ex  parte  Wainright  (1).  In  re  Gosman  (2) ;  ^^^ 
Attorney-General  v.  Partington  (3) ;  Rodger  v.  Le  r^ 
Comptoir  D'escompte  de  Paris  (4) ;  Bower  v.  Mitford  rp^n^j 
(6) ;  Turner  v.  Maule  (6).  

We  submit  that  the  Crown  is  in  the  same  position  •'  <^«» 
as  the  subject  in  respect  of  liability  to  pay  interest   on 
money  wrongfully  withheld. 

A.  Saunders  followed  for  the  suppliants,  citing  Mayne 
on  Damages  (7) ;  Grand  Trunk  Railway  Co.  v.  The 
Queen  (8). 

E.  L.  Newcombe  K.C.,  for  the  respondent,  relied  upon 
the  cases  of  The  London^  Dover  &  Chatham  Railway  Co, 
V.  The  South  Eastern  Railway  Co,  (9)  and  In  re  Gosman 
(10)  as  to  interest.  Upon  the  question  of  the  non- 
liability of  the  Crown  to  pay  damages  for  the  with- 
holding of  moneys  or  property  from  the  subject,  he 
cited  Julien  v.  The  Queen  (11) ;  Tobin  v.  The  Queen  (12), 
and  Rishton  v.  Grissell  (13). 

The  Judge  of  the  Exchequer  Court  now  (Janu- 
ary 15th,  1902)  delivered  judgment. 

For  the  reasons  stated  in  the  case  of  The  Algoma 
Central  Railway  Co.  v.  The  King  (14),  which  without 
repeating  them,  I  desire  to  make,  in  part,  my  reasons 
for  the  judgment  about  to  be  given,  I*  am  of  opinion 
that  the  Crown  is  not  liable  for  the  interest  claimed  in 
the  petition  of  right  filed  in  this  case. 

As  the  duties  on  which  interest  is  claimed  were 
paid  at  the  port  of  Montreal,  it  is  contended,  and  I 
think  rightly,  that  the  case  is  to  be  determined  by  the 

(1)  69  L.  J.  Clu  281.  (7)  6tli  ed.  165. 

(2)  17  Ch.  D.  772  ;  29  W.  R.  14    (8)  2  Ex.  C.  R.  132. 
and  793  ;  46  L.  T.  N.  S.  267.  (9)  [1893]  A.  C.  429. 

(3)  L.  R  4  H.  L.  100.  (lO;  17  Ch.  D.  772. 

(4)  L.  R.  3  P.  C.  466.  (11)  6  Ex.  C.  R.  238. 
(6)  3  L.  T.  N.  S.  675.                    (12)  16  C.  B.  N.  S.  363. 
(6)  18  L.  J.  Ch.  N.  S.  454.            (13)  L.  R.  10  Eq.  393. 

(14)  Ante  p.  239. 
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1902       law  of  the  Province  of  Quebec,  but  on  the  particular 
Boss      question  at  issue  the  law  of  that  province  is,  I  think, 
Thb  Knra.  *^®  same  as  the  law  of  the  other  provinces  of  the 
Dominion. 

In  the  case  of  St.  Louis  v.  The  Queen  (1)  the  sup- 
pliant was  allowed  interest  on  his  claim  from  the  com- 
mencement of  his  action.  In  accordance  with  the  rule 
adopted  in  that  case  interest  was  allowed  in  the  case 
of  Laini  v.  TAc  Queen  (2y,  and  in  Henderson  v.  The 
Queen  (8).  The  latter  case  was  brought  to  recover  the 
value  of  goods  sold  and  delivered,  and  on  appeal  to 
the  Supreme  Court  it  was  held  by  the  majority  of  the 
court  that  the  plaintiffs  were  entitled  to  interest  from 
the  commencement  of  the  action  on  the  amount  they 
recovered  (4).  By  Article  1067  of  the  Civil  Code  of 
Lower  Canada  a  debtor  is  put  in  default  by  the  com- 
mencement of  a  suit,  or  by  a  demand  in  writing, 
and  by  Article  1077  damages  to  consist  of  interest  may 
be  allowed  from  the  time  of  the  debtor's  default.  By 
the  9th  Article  of  the  Code  it  is  provided,  in  accord- 
ance with  a  well  settled  rule  that  no  Act  of  the  legis- 
lature affects  the  rights  or  prerogatives  of  the  Crown 
unless  they  are  included  therein  by  special  enactment. 
By  the  6th  Article  of  the  Code  the  law  of  Lower 
Canada  is  to  be  applied  whenever  the  question 
involved  relates,  among  other  thin^  to  public  policy 
and  the  rights  of  the  Crown,  and  in  all  cases  specially 
provided  for  by  the  Code.  In  the  case  of  The  Exchange 
Bank  of  Canada  v.  The  Queen  (5),  it  was  held  that  the 
Crown  is  bound  by  the  two  Codes  of  Lower  Canada. 
The  proposition  is  stated  in  general  terms  and  with- 
out any  qualification,  but  it  is  probable  that  it  should 
be  read  subject  to  the  question  then  under  consider- 

(1)  25  S.  C.  IL  665.  (3)  6  Ex.  C.  R.  39. 

(2)  5  Ex.  C.  R.  128.  (4)  28  S.  C.  R.  4S5. 
(5)  11  App.  Gas.  164. 
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ation  as  a  decision  that  in  re8i)ect  of  the  subject  of      1902 
priorities,  which  it  is  said  is  exhaustively  dealt  with      r^ 
by  the  Codes,  the  Crown  is  bound  by  them,  and  that  in  rj^^^  kiao. 
regard  to  other  provisions  of  the  Codes  the  question  as 
to  whether  the  Orown  is  bound  is  not  concluded. 
But  that  is  a  matter  that  need  not  now  be  considered ; 
for  Henderson's  case  is  an  authority  binding  on  this 
court  that  the  Crown  is,  to  the  extent  at  least  to  which 
that  case  goes,  bound  by  Articles  106Y  and  lO'ZT  of  the 
Civil  Code. 

In  the  present  case,  however,  the  moneys  wrongfully 
collected  for  duties  were  repaid  to  the  suppliants 
before  the  action  was  brought,  and  there  is  no  debt 
on  which  to  allow  interest  from  the  commencement  of 
the  suit.  If  at  the  time  of  the  commencement  of  the 
action  the  Crown  was  not,  as  I  think  it  was  not,  liable 
for  the  interest  now  claimed,  it  could  not  be  made 
liable  by  the  institution  or  commencement  of  an 
action. 

The  judgment  is  that  the  suppliants  are  not  entitled 
to  any  portion  of  the  relief  sought  by  the  petition, 
which  is  disCiissed  with  costs. 

Judgment  accordingly. 

Solicitors  for  suppliants :  Kingsmill,  Hellmuthy  Saunders 

4*  Torrance. 

Solicitor  for  resi)ondent :  E.  L.  Newcombe. 
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Nov.  2. 


1901      In  the  Matter  of  the  Petition  of 
Eight  of   FRANCES   AMELIA 
HOGABOOM.   aEOBGE  A.  CASE  ,  g 
AND  CHARLES  MILLAR,  Execu- f  ^^^^^^^^® ' 

TRIX,   EXBOUTORS  AND  TRUSTEES  OF 


?!l 


GrEORGE  R.  HOGABOOM,   DECEASED. 

AND 

HIS  MAJESTY  THE  KING Respondent. 

AND 

ANDREW  S.  KIRKPATRICK,  one  of  the  Creditors 
OF  THE  Central  Bank  of  Canada,  and  EDWARD 
STRACHAN  COX,  one  of  the  Shareholders  and 

CoNTRIBUTORIES  of  the  SAID  BlNK,  PARTIES  ADDED 

BY  Order  of  the  Court  to  Represent  Respec- 
tively THE  Creditors  and  the   Shareholders 

AND  CoNTRIBUTORIES  OF  THE  SAID  BaNK. 

Jfuolvtnt  bank-^JVinding-uf  Act  —  Sale  of  unrecUwed  asuts — Set-off^ 
Funds  in  hands  of  Beceifjer-Oeneral — Estoffd, 

Where  moneys  belonging  to  the  suppliants  had  gone  to  form  part  of 
a  fund  paid  into  the  hands  of  the  Minister  of  Finance  and  Recei- 
ver-General as  unadministered  assets  in  the  case  of  the  insolvency 
of  a  Bank  in  proceedings  under  Ihe  Winding-  Uf  Ady  (R  S.  C. 
c.  129)  and  it  was  objected  that  the  suppliants  were  not  entitled 
to  such  moneys  because  of  judicial  decision  to  the  contrary  in 
other  litigation  in  respect  to  the  fund, — 

HM  that  if  it  was  clear  that  the  matter  had  been  really  determined, 
effect  should  be  given  to  the  estoppel ;  but  that  where  to  give 
effect  to  it  would  work  injustice,  the  court,  before  applying  the 
rule,  ought  to  be  sure  that  an  estoppel  arises  by  reason  of  such 
decision. 

In  this  case  there  was  no  estoppel,  and  a  reference  to  the  registrar 
was  directed  to  ascertain  what  'proportion  of  the  fund  in  the 
hands  of  the  minister  properly  belonged  to  the  suppliants.  The 
rule  as  to  estoppel  stated  by  King  J.  in  FarvM  v.  Ths  Qurnn  (22 
S.  C.  R.  658)  referred  to. 

2.  One  of  the  equities  or  conditions  attaching  to  the  sale  to  H.  was 
that  a  debtor  had  a  right  to  set  off  against  his  debt  the  amount 
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which  he  had  at  his  credit  in  the'  Bank  at^the  date  of  its  insol-  190 

vency.    It  appeared  that  at  the  time  of  the  Bank's  insolvency  „  ""^^ 

certain  of  its  debtors  had  at  their  credit  in  the  Bank's  books  sums  ^^ 

which  they  would,  on  payment  or  settlement  of  their  debts,  have  Thk  E 

a  right  to  apply  in  reduction  thereof,  and  the  suppliants  claimed  ^,Z[^ 

that  they  were  entitled  to  be  indemnified  in  respect  of  such  o'cjooj 

reductions  out  of  the  fund  in  the  hands  of  the  Receiver-Gkneral.        

Hdd,  that  the  suppliants  were  not  entitled  to  such  indemnity. 

Petition  of  EiaHT  for  the  recovery  of  moneys  in 
the  hands  of  the  Receiver- General  of  Canada  by  virtue 
of  proceedings  taken  to  wind  up  the  affairs  of  the 
Central  Bank  of  Canada  under  Revised  Statutes  of 
Canada,  chapter  129. 

May  17th,  June  6th  and  7th,  1901. 

The  case  was  heard  at  Toronto, 

F.  Arnoldiy  K.C,  for  the  suppliants,  contended  that 
they  had  no  recourse  against  the  liquidators  for  not  mak- 
ing the  reductions  by  way  of  set-ofFin  favour  of  the 
suppliants.  That  the  suppliants  were  entitled  to  these 
reductions  being  made  in  iheir  favour  is  undoubted, 
but  the  liquidators  having  been  discharged  by  the 
competent  authority  therefor,  we  are  in  no  position  to 
re-open  the  matter  against  them.  Our  release  is  no 
bar  to  the  recovery  of  moneys  collected  by  the  liqida- 
tors  for  our  use  and  not  accounted  for  by  them  to  us. 
We  say  that  we  have  shown  that  in  the  fund  in  the 
Beceiver-General's  hands  are  moneys  belonging  to  us 
beyond  all  doubt.  Hence  we  have  brought  our  peti- 
tion. (He  cited  Schofield  v.  Lockwood  (1) ;  Clark  v. 
Justin  (2) ;  Wood  v.  Doris  (3) ;  Annesley  w  Annesley  (4) ; 
Ex  parte  Symonds  (5) ;  Knappinf^  v.  Tomlinson  (6) ; 
Olley  V.  Fisher  (7) ;  Delap  v.  Charlebois  (8).) 

(1)  33  L.  J.  N.  S.  106.  (5)  Cox's  Eq.  Cas.  200. 

(2)  16  Ont.  R.  68.  (6)  18  W.  R.  684. 

(3)  11  Ex.  493.  (7)  34  Ch.  D.  367. 

(4)  31  L.  R.  Ir.  467.  (8;  22  S.  C.  R.  221. 
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1901  A.  J7.  M§(»rshj  K.C.,  for  the  crediton  and  contributories, 

HogIboom  (added  parties) : 

ThiEihg  "^^^  suppliants  are  estopped  by  the  proceedings 
— ■» held  in  the  High  Court.    The  moneys  which  had 

ofcmMi  been  paid  out  to  them  were  ordered  to  be  returned, 
into  court  by  them,  and  they  are  now  in  the  hands  of 
the  Receiyer-Gteneral  for  the  benefit  of  the  creditors  of 
the  bank.  (He  cited  Shoe  Machinery  Co.  v.  Cuilan  (1) ; 
Oreathead  v.  Bromley  (2) ;  Barber  v.  McQumig  (3) ; 
Rouiledge  y.  Hislop  (4) ;  Flitiers  y.  Allfrey  (&) ;  Alison's 
Case  (6) ;  TJie  Queen  y.  Harlingfon  {^) ;  HouslanT.  Sligo 
(8) ;  In  re  HaileU's  Estate  (9) ;  In  re  HaUet  dh  Co.  (10) ; 
Hogaboom  y.  Receiver-General  of  Canada  (11) ;  Ja4:k  v. 
Jack  (12) ;  Williams  on  Executors  (13).) 

F.  E,  Hodgins,  for  the  Crown : 

If  it  is  true  that  the  suppliants  are  estopped  on  their 
petition  by  reason  of  the  judgment  of  the  High  Conrt, 
then  the  creditors  and  contributories  of  the  Bank 
would  haye  been  entitled  to  the  money  claimed.  (He 
cited  In  re  The  Central  Bank  of  Canada  (14).  But  if  it 
is  too  late  ior  them  to  recover  them,  then,  possibly,  the 
moneys  should  be  paid  to  those  who  haye  not  received 
dividends  or  were  not  considered  in  the  winding-up 
proceedings. 

F.  Arnoldi,  K.C.,  replied. 

The  Judge  op  the  Exchequer  Court  now  (Novem- 
ber 2nd,  1901)  delivered  judgment. 

The  suppliants,  by  their  petition  of  right,  claim  to 
be  entitled  to  a  fund  now  in  the  hands  of  the  Minister 

(1)  [1896]  1  CL  667.  (8)  29  Ch.  D.  448. 

(2)  7  T,  K.  456.  (9)  13  Ch.  D.  «9«. 

(3)  31  Ont.  R.  693.  (10)  [1894]  S  Q.  Bl  237. 

(4)  2  El.  &  El  549.  (11)  28  S.  C.  R.  192 ;  24  Out. 

(5)  L.  R.  10  C.  P.  99.  A.  R  470. 

(6)  L.  R  9  Oh.  24.  (12)  12  Ont.  A.  S.  47& 

(7)  4  E.  &  B.  780.  (13)  9th  ed.  pp.  1207,  1208. 

(14)  30  Ont.  R  320. 
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of  Finance  and  Eeceiver-General  of  Canada,  which       i^oi 
was,  in  the  matter  of  the  winding-up  of  the  Central  HooIboom 
Bank  of  Canada,  paid  over  to  him  onder  The  Wind-  r^^  \isq, 
ing'Up  Aci  and  certain  orders  of  the  High  Court  of      ■**- 
Justice  of  Ontario,  and  which  he  now  holds  subject  to  ^^^i^^^ 
the  provisions  of  that  Act.    By  the  forty-first  section      — 
of  the  Act  it  is  provided  that  if  after  payment  over  to 
the  Minister  of  Finance,  the  money  is  claimed,  it  shall 
be  paid  to  the  person  entitled  thereto.    The  amount  of 
the  fund  now  held  by  the  Minister  is  stated  to  be 
$8,882.19,  or  thereabouts,  and  one  of  the  creditors  of 
the  Bank  has  by  order  of  the  court  been  added  to 
represent  in  this  proceeding  the  whole  body  of  the 
creditors,  and  one  of  the  shareholders  and  contribu- 
tories  to  represent  the  class  to  which  he  belongs. 

The  late  Gkorge  R.  Hogaboom  was  the  purchaser  of 
the  unrealized  assets  of  the  said  Bank  as  they  existed 
on  the  22nd  day  of  July,  1891.  It  was  one  of  the  con- 
ditions of  sale  that  the  liquidation  should  proceed  in 
the  meantime  and  that  the  purchaser  of  the  assets 
should  be  bound  by  the  acts  of  the  liquidators  in 
respect  to  any  asset  up  to  the  acceptance  of  the  tenders. 
Hogaboom,  by  his  tender,  offered  $44,500  cash  for  all 
the  asoets  of  the  Bank  as  they  were  on  the  22nd  of 
July,  1891,  and  to  accept  the  cash  received  by  the 
liquidators  after  that  date  in  satisfaction  of  what  it  was 
received  for.  There  were,  it  appears,  some  differences 
between  the  liquidators  and  Hogaboom  as  to  the 
acceptance  of  this  tender ;  but  these  differences  were 
accommodated  and  the  sale  to  Hogaboom  of  the  unreal- 
ized assets  of  the  Bank,  with  certain  exceptions  not 
now  material,  was  approved  and  confirmed  by  the 
Master-in-Ordiuary,  and  by  the  Chancellor  of  Ontario. 
By  these  orders  (the  order  of  the  Master-in-Ordinary 
being  made  on  the  3rd  of  October,  1891,  and  that  of 
the  Chancellor  on  the  28rd  of  October  of  the  same 
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1901  year)  Hogaboom  was  declared  entitled  to  deduct  from 
HoGABooM  the  amount  of  his  tender  for  the  moneys  received  by 
ThkKikg   *^^  liquidators  between  the  22nd  day  of  July,  1891, 

and  the  9th  day  of  September,  1891,  the  sum  of  $2600, 

Jad^eau   ^^^^S  P^^*  ^^  ^^^  8^°^  ^f  $4819,  the  total  amount  of 

such  moneys  so  received  by  the  liquidators  between 

the  dates  mentioned ;  and  also  to  deduct  therefrom  all 
other  moneys  over  and  above  the  latter  sum  received 
and  to  be  received  by  the  said  liquidators  after  the 
22nd  of  July,  1891,  and  until  the  transfer  of  the  said 
assets.  It  was  also,  among  other  things,  ordered  that 
the  assets  of  the  Bank,  so  purchased  by  Hogaboom, 
should  be  vested  in  him  "subject  to  the  encumbrances, 
"  if  any,  existing,  or  the  equities  and  conditions  attach- 
**  ing  to  any  particular  asset  or  assets  on  the  22nd  of 
"  July,  1891."  On  the  9th  and  13th  of  October,  1891, 
the  following  correspondence  passed  between  the 
solicitors  for  the  liquidators,  and  the  purchaser's 
solicitors  : 

"Toronto,  Canada,  October  9th,  1891. 

"  Messrs.  Morphy,  Millar,  LeVesconte  &  Smyth, 

"  Barristers,  &c,,  Toronto. 

Re  Central  Bank  dc  Hogaboom. 

"  Dear  Sirs, — ^The  amount  of  purchase  money  to  be 
"  paid  by  Mr.  Hogaboom  is  $40,381.30  made  up  as  fol- 
"  lows : 

"  Purchase  money,  less  deduction 
for  cash  received  by  the  liqui- 
dators up  to  the  9th  September..  $42,000  00 
"The  liquidators   have  received 
since  the  9th  of  September,  from 

"  Ardagh $       50  00 

"Simpson 4  00 

"Jarmyn 41  25 

"  J.  R.  Roustead.  re  Webb 61  11 
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"  Cordelia  Young,  interest... 60  49  i»oi 

"A.  G.Brown 29  25  .   Hooaboom 

"Wiehert 25  00  th.Kiho. 

"McMillan 4  00  

Beaiiona 

'*  and  there  isinourhands  received  _  •J*'    . 

since  tho  9th  September  from  •^— 

"E.  H.  Yonng 1,390  00 

•'Cockbum S  00 


"Total  1,668  70 

"Leaving $40,331  80 

**  For  this  amount  we  would  be  pleased  to  receive 
"  your  cheque  at  once,  less  the  $4,000  received  today. 

Yours  truly, 

(Sgd.)    Meredith,  Clarke,  Bowes  &  Hilton." 


"  Toronto,  13th  October  1891. 
"  Messrs.  Meredith,  Clarke,  Bowes  &  Hilton, 
**  Barristers,  &c.,  City. 

**  Re  Central  Bank  dc  Hogaboom. 

"  Dear  Sirs, — Enclosed  we  beg  to  send  you  Mr. 
"Hogaboom's  marked  cheque  for  $36,831.30  payable 
**  to  Mr.  Henry  Lye  and  Mr.  W.  H.  Howlaud,  liqui- 
"  dators  of  the  bank,  re  purchase  money  Central  Bank 
"assets.  We  send  this  cheque  as  being  the  balance  of 
**  the  amount  claimed  by  you  in  your  letter  to  us  of 
*'  October  the  9th.  We  think  the  cheque  is  for  more 
"  than  you  are  entitled  to  as  the  balance  of  the  purchase 
"  money,  and  that  you  have  not  given  credit  to  us  for 
*•  all  the  amounts  received,  and  this  cheque  is  sent 
'*  without  preJT^dice  to  that  contention,  the  right  being 
'*  hereby  reserved  to  us  to  claim  that  by  this  cheque 
"we  have  overpaid  you,  and  that  we  are  entitled  to  a 
"  refuiid  of  the  overpayment. - 
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1901  "  Kindly  acknowledge  receipt  of  the  cheque  npon 

HooIbogk  "  these  terms,  and  we  shall  not  expect  you  to  use  it 
T     EiK     "  ^nl^ss  these  terms  are  assented  to. 

"  Yours  truly, 

(Sgd )  MoRPHY,  MiLOi^E,  LkVksoomte  &  Smyth." 
"  Enclosed  cheque  ♦36,881.80." 

It  is  now  alleged  for  the  suppliants,  and  it  appears 
to  be  true,  that  the  sum  of  llBeS.'TO  mentioned,  was 
not  all  the  moneys  received  by  the  liquidators  after 
September  9th  on  account  of  the  assets  that  Hogaboom 
had  purchased.  It  is  claimed  that  other  sums  amount- 
ing in  all  to  11201.10  w^re  so  received  and  applied  by 
the  liquidators  to  the  purposes  of  the  liquidation*  The 
amount  is  not,  it  seemis  to  me,  satisfactorily  estab- 
lished, but  that  circumstance  will  be  referred  to  again. 
For  the  present  it  may  be  taken  to  be  true  that  the 
liquidators  received  on  Hogaboom's  account  and  for 
his  use,  in  addition  to  the  sums  of  $4819  and  11668.70 
mentioned,  certain  other  moneys  for  which  they  did 
not  account  to  him.  These  moneys  were  put  to  their 
credit  as  liquidators  of  the  Bank  and  increased  by  so 
much  the  balance  left  in  their  hands,  and  the  balance 
or  fund  now  in  the  hands  of  the  Minister  of  Finance. 
This  is  one  ground  on  which  the  suppliants  lay  claim 
to  that  fund. 

Then  it  happened  that  certain  debtors  ^f  the  Bank, 
whose  debts  Hogaboom  purchased,  had  at  the  time  of 
the  Bank's  insolvency  various  aums  at  their  cifedit  in 
the  Bank's  books,  which  they  would  on  payment  or 
settlement  of  such  debts  have  a  right  to  apply  in 
reduction  thereof.  The  suppliants  contend  that  the 
liquidators  should  have  made  good  to  the  purchaser 
such  reductions,  and  because  they  did  not  do  so  the 
suppliants  should  now  be  indemnified  out  of  thiB  fund 
in  question.     But  clearly  that  is  not  so.     Each  of  auqh 
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debts  was  purcbioed  siibject  to  the  eqmities  and  con-       ^^^ 
diti(»Ei6  attaching  to  it ;  and  one  of  each  equities  or  HooIboom 
conditioois  uras  tmdonhfkedly  that  the  debtor  had  a  ^pbs^ing. 
right  to  set  off  againet  his  debt  the  amount  which  he 
had  at  his  credit  at  tbe  Bank  at  the  date  ef  its  insol- 
vency.   The  contention  has   no  merits     It  does  not 
appear  that  the  liquidators  did  anything  to  prejudice 
the  recovery  of  any  amount  for  which  any  such  debtor 
was  liable ;  and  even  if  they  had,  that  consideration 
could  not  be  relied  upon  here.    If  any  such  thing  had 
happened,  if  the  liquidators  had  committed  any  such 
wrong  to  the  prejudice  of  the  suppliants,  their  remedy 
would  have  been  by  an  action  or  proceeding  against  • 
the  liquidators.    I  expressed  myself  to  that  effect  at 
the  argument  of  this  case,  and  1  see  no  reason  to  doubt 
the  correctness  of  the  conclusion  then  arrived  at.    But 
the  other  ground  on  which  the  petition  is  supported 
stands  in  a  different  position.    The  suppliants'  money, 
collected  by  the  liquidators,  has  been  applied  to  the 
purposes  of  the  liquidation.     It  went  to  increase  the 
balance  in  hand  to  the  credit  of  the  etrtate  at  the  con- 
clusion of  the  proceedings  in  liquidation.     The  fund 
held  by  the  Minister  of  Finance  is  larger  by  the  amount 
of  such  money  than  it  otherwise  would  have  been,  and 
I  see  no  reason  why  such  fund  may  not  now  be  taken 
to  be  in  part  composed  of  such  money. 

Why  then  are  not  the  suppliants  entitled  to  that 
extent  to  such  fund  ?  Why  may  they  not  now  have 
what  is  their  own  ?  Two  reasons  are  set  up.  First  it 
is  said  that  the  suppliants  have  themselves  released 
the  Bank  and  the  liquidators  from  the  claim  now  put 
forward.  Among  the  many  controversies  that  have 
arisen  in  respect  of  the  purchase  by  Hogaboom  of  the 
unrealized  assets  of  the  Central  Bank  was  one  about 
the  transfer  to  him  of  such  assets.  That  controversy, 
with  some  other  matters,  was  settled  by  an  agreement 
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i»oi  bearing  date  the  22nd  of  July,  1892,  by  minntes  of 
HoGABooM  settlement  made  between  the  solicitors  of  the  parties 
The  King   ^^  *^®  ^^^  ^^  March,  1893,  and   an  order  of  the  Chan- 

cellor  of  Ontario  made  on  the  19th  of  June,  1893.    The 

judsMoit.  agreement,  after  reciting  that  "  in  the  transfer  of  the 

/'  unrealized  assets  of  the  Central  Bank  of  Canada  to 

**  George  R.  Mogaboom,  the  purchaser  thereof,  the 
"  liquidators  of  the  Bank  have  not  been  able  to  transfer 
"  certain  of  the  properties,  notes,  bills  of  exchange,  and 
"  choses  in  action  mentioned  in  the  schedule  of  the 
*'  said  assets  filed,  by  reason  of  the  same  not  being 
"  owned  by  or  in  the  possession  of  the  said  Bank  or 
"  the  said  liquidators,"  proceeds  as  follows : 

"  Therefore  in  consideration  of  fifty  dollars  paid  to 
"  me  by  the  liquidators  of  the  Central  Bank  I  hereby 
''  release,  discharge  and  abandon  all  claim  against  the 
"  said  Bank  and  the  liquidators  thereof  for  damages, 
*'  compensation  or  otherwise  in  respect  of  the  non- 
"  delivery  to  me  of  the  said  property,  notes,  bills  of 
**  exchange,  mortgages,  deeds,  other  securities,  or  evi- 
**  dence  of  securities  or  choses  in  action  mentioned  in 
**  the  schedule  annexed  to  the  order  vesting  the  unreal- 
**  ized  assets  of  the  said  Bank  in  me." 

In  the  *  Minutes  of  Settlement '  the  following  pro- 
vision occurs : 

**  Hogaboom  to  be  paid  $50  as  agreed  on  in  full  of  all 
"  claims  against  the  liquidators  of  the  Bank  in  respect 
**  of  assets  not  handed  over,  and  the  release  already 
**  executed  and  delivered  to  be  and  remain  binding." 

The  order  of  the  learned  Chancellor  follows  in  this 
respect  the  *  Minutes  of  Settlement '  and  is  expressed 
in  similar  terms  The  fifty  dollars  mentioned  was 
eventually  paid  by  a  cheque  dated  September  26th, 
3892,  given  by  the  liquidators  expressed  on  its  face  to 
be  **in  full  of  agreement  22nd  July,  1^92."  This 
cheque  had  been  substituted  for  one  of  like  amount 
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and  date  which  Hogaboon  had  refused  to  accept,  and       l^l 
which  purported  to  be  "  in  full  of  settlement  of  all  Hooaboom 
"claims  against  the  Central  Bank  of  Canada  or  the  t^jKbig 
"  liquidators  thereof,  excepting  only  the  claim  for  books       ■— " 
"  and  papers."  judS^Mt. 

Now  it  is  ccntended  that  any  claim  Hogaboom  had       

to  any  moneys  which  the  liquidators  had  collected  on 
his  account  was  included  in  this  discharge.  But  that 
does  not  appear  to  me  to  be  so.  It  is  certain  that  this 
claim  was  not  one  of  the  matters  then  in  controversy  ; 
and  it  is  not  covered  by  the  terms  of  the  release  or  of 
the  minutes  of  settlement,  or  of  the  order  to  which 
reference  has  been  made.  It  was  a  claim  for  money 
received  from  unrealized  assets  for  Hogaboom's  use 
and  benefit,  and  not  in  any  sense  a  claim  for  not  hand- 
ing over  any  such  asset. 

Then,  in  the  second  place,  it  is  said  that  although  it 
is  true  that  the  liquidators  did,  in  addition  to  the  sums 
of  $4,819  and  $1,668.70  accounted  for,  receive  other 
moneys  for  Hogaboom's  use  and  benefit  which  were 
not  accounted  for,  but  placed  to  the  credit  of  the 
Bank's  account  in  the  liquidation  proceedings,  yet 
that  must  now  be  taken  not  to  be  true  because  in  pro- 
ceedings between  the  same  parties  it  has  been  so 
decided.  And  that  brings  us  to  anothei  controversy, 
and  to  another  phase  of  the  litigation  that  has  taken 
place  in  reference  to  this  fund.  The  story  of  this  liti- 
gation is  a  long  one  and  somewhat  involved.  But  I 
shall  attempt  to  be  brief,  omitting  whatever  does  not 
appear  to  me  to  be  material  to  a  just  disposition  of  the 
issue  now  depending.  The  liquidators  of  the  Bank 
passed  their  accounts,  paid  the  balance  m  hand  into 
the  High  Court  of  Justice  for  Ontario  and  were  dis- 
charged. Then,  in  succession  to  them,  Mr.  George  S. 
Holmestead,  the  accountant  of  the  Supreme  Court  of 
Ontario,    was   appointed    liquidator,   but    nothing,    I 

20 
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1^1  think,  now  turns  on  that.  In  the  end  there  was  a 
HooABooM  sum  left  onadministered,  and  the  suppliants  obtained 
Thb  Ema.  *^^  orders  of  court  for  the  payment  out  to  them  of 
this  balance.  The  orders  were  made  on  the  repre- 
sentation that  such  balance  formed  part  of  the  unre- 
alized assets  of  the  Bank.  Knowledge  of  this  having 
come  to  the  Minister  of  Finance,  an  application  was 
made  on  his  behalf  to  have  the  orders  set  aside  and 
the  money  repaid  into  court.  In  the  litigation  that 
ensued  three  principal  questions,  one  of  fact  and  two 
of  law,  were  in  issue :  (1)  Was  this  balance  part  of 
the  unrealized  assets  of  the  Bank  that  Hogaboom  pur- 
chased, and  the  representation  on  which  it  had  been 
paid  out  to  the  suppliants  true  or  not  ?  And  had  the 
court  authority  (2)  either  on  the  application  of  the 
Minister  of  Finance,  or  (3)  of  its  own  motion,  to  set 
aside  the  orders  and  to  direct  the  suppliants  to  repay 
the  money  into  court?  These  issues  were  determined 
against  the  suppliants;  the  moneys  that  had  been 
wrongfully  taken  out  of  court  were  with  interest 
returned  thereto;  and  thereafter  they  came  into  the 
hands  of  the  Minister  to  be  held,  as  we  have  seen  in 
accordance  with  the  provisions  of  The  Winding-Up 
Act.  It  is  possible  that  when  the  suppliants  applied  to 
have  this  balance  in  court  paid  out  to  them  they  had 
some  extraordinary  notion  that  the  purchaser  of  the 
unrealized  assets  had  a  claim  to  any  balance  of  the 
estate  not  administered,  no  matter  where  it  came  from. 
But  such  a  view  would  of  course  be  found  too  absurd 
for  serious  litigation.  So  they  set  up  a  claim  to  retain 
the  moneys  that  had  been  paid  out  to  them  on,  so  it 
appears,  the  two  grounds  on  which  they  now  rely  and 
which  have  already  been  discussed.  And  there  are,  in 
the  reasons  that  more  than  one  learned  judge  gave  for 
the  judgment  that  was  pronounced,  expressions  of 
opinion  that  the  suppliants  were  not  entitled  to  any 
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(1)  22  S.  a  R.  at  p.  568. 


part  of  the  moneys  that  had  been  paid  out  to  them.  i^i 
But  that  expression  of  opinion  does  not  appear  to  have  Hocm^om 
been  absolutely  necessary  to  support  the  judgment  that  rp^^  j^^ 
was  given.  Beyond  question  the  moneys  obtained 
from  the  court  were  not  as  a  whole  part  of  the  unre- 
alized assets  of  the  Bank ;  they  had  been  obtained  on 
a  representation  that  was  not  true,  and  it  was  clear 
that  the  suppliants  ought  to  put  them  back.  It  would, 
it  seems  to  me,  have  made  no  difference  if  the  suppli- 
ants had  made  clear  to  the  court  what  they  appear  to 
have  failed  to  make  clear,  but  which  now  is  said  to  be 
clear,  namely,  that  this  fund  was  larger  than  it  other- 
wise would  have  been  because  in  it  were  included 
certain  moneys,  not  accounted  for,  that  the  liquidators 
had  received  for  the  use  and  benefit  of  the  suppliants. 
In  any  event  it  seems  to  me  that  the  order  of  the 
court  must  have  been  that  as  the  money  had  been 
improperly  obtained  from  the  court,  it  should  be  paid 
back.  If  after  that  the  suppliants  had  any  just  claim 
to  any  part  of  it  they  should  have  established  the 
claim  in  a  proper  proceeding  taken  for  that  purpose. 
The  question  is  not  free  from,  difficulty.  The  rule  as 
to  when  a  party  is  concluded  by  a  former  judgment 
was  stated  by  Mr.  Justice  King  in  Farwell  v.  The 
Queen  (1),  in  the  following  terms: 

"  Where  the  parties  (themselves  or  privies)  are  the 
"  same,  and  the  cause  of  action  is  the  same,  the  estop- 
"  pel  extends  to  all  matters  which  were,  or  might 
"  properly  have  been,  brought  into  litigation.  Where 
"  the  parties  (themselves  or  privies)  are  the  same,  but 
*'  the  cause  of  action  is  different,  the  estoppel  is  as 
"  to  matters  which,  having  been  brought  in  issue, 
"  the  finding  ui>on  them  wajs  material  to  the  former 
"  decision." 
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1901  This  rule  as  to  estoppel  in  such  cases  is  one  that  in 

HooABooM  general  tends  tg  the  fuitherance  of  justice,  though 
The  King  P^^^^P®  i^  ^  particular  case  it  might  appear  to  work 
injustice.  But  while  that  would  afford  no  reason  for 
a  refusal  to  enforce  it  in  the  particular  case,  it  would 
seem  to  suggest  that  the  court  should  be  very  certain 
that  the  case  is  within  the  rule  if  to  enforce  it  would 
be  an  injustice  to  any  ojie.  Now  it  does  seem  to  be 
right  and  but  common  justice  that  if  moneys  that 
belonged  to  the  suppliants  have  gone  to  form  part  of 
the  fund  in  qustion,  such  moneys  should  to  that 
extent  be  paid  out  to  them,  and  that  it  would  be  a 
great  injustice  to  deny  them  what  is  really  and  in  fact 
their  own.  And  I  should,  I  think,  resolve  in  their 
favour  any  doubt  I  have  on  the  question  of  estoppel. 
But  doing  that  I  shall  take  precautions  that  no  mis- 
take is  made,  and  that  they  do  not  get  anything  to 
which  they  are  not  honestly  entitled. 

Since  the  hearing  of  the  case  an  application  has  been 
made  on  the  part  of  the  suppliants  to  submit  further 
evidence  to  establish  the  amount  that  they  are  entitled 
to.  bufi  think  it  would  be  more  convenient  to  refer 
the  question  to  the  Registrar  of  the  court  for  an  enquiry 
and  report.  It  is  one  that  ought  to  be  capable  of 
exact  and  conclusive  determination.  The  question,  to 
be  so  referred  will  be :  Whether  in  addition  to  the 
two  amounts  of  $4,819  and  $1,668.70  that  the  liqui- 
dators of  the  Central  Bank  accounted  for  to  Mr. 
Hogaboom,  the  purchaser  of  the  unrealized  assets  of 
the  bank,  they  collected  between  the  22nd  day  of 
July,  1891,  and  the  date  of  the  transfer  to  him  of  such 
assets,  any  other  sum  or  sums  on  his  account  and  for 
his  benefit,  not  accounted  for  to  him  but  applied  to 
the  purposes  of  the  liquidation,  and  if  any  such  sum 
or  sums  were  so  collected  and  applied,  the  amount 
thereof  ? 
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The  first  part  of  the  question  is  referred  for  greater       i^i 
certainty,  and  with  the  object  that  if  further  enquiry  HooiLBooM 
should   show   that   the  liquidators  accounted  to  Mr   t^^kiko 
Hogaboom  for  all  the  moneys  they  received  to  his  use,    _--^— 
there  may  be  no  question  of  that  issue  having  been  j^A^ 
disposed  of  at  the  present  time. 

Upon  the  Registrar's  report  being  filed  any  party 
hereto  may  apply  for  directions  as  to  the  judgment  to 
be  entered,  as  well  as  to  costs. 

Judgment  accordingly. 
Solicitor  for  the  suppliants :   W.  N.  Ferguson. 
Solicitor  for  the  respondent :  E.  L.  Newcombe. 
Solicitors  for  the  added  parties :  Marsh  8c  Cameron. 
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Jany.  31. 


WILLIAM  ARTHUR  KEMP Plaintiff; 

AND 

W.  W.  CHOWN  &  COMPANY  AND  ) 
THE  W.  W.  CHOWJS  COMPANY, }  Defendants. 
LIMITED ) 

Patmi  of  invmtium  —  InfiringmMni  —  Laniem  —  Want  of  eUmmU  of 
mventwenns. 

This  was  an  action  for  infringement  of  Letters-patent  No.  69,088  for 
an  improvement  in  lanterns,  the  globes  of  which  could  be  lifted 
vertically  for  the  purpose  of  lighting  the  lanterns.  One  question 
in  issue  was  as  to  whether  or  not  in  the  idea  or  conception  that  if 
the  bail  of  the  lantern  was  made  of  the  right  length  to  drop  under 
the  guard  or  plate  of  the  globe,  the  bail  would  hold  up  the  globe 
whUe  the  lantern  was  being  L'ghted,  or  in  the  working  out  of  this 
idea  or  conception,  there  was  invention  to  sustain  a  patent 

HM,  that  there  was  no  invention. 

AN  action  to  restrain  the  infringement  of  the  Cana- 
dian Letters-Patent  No.  69,088  for  improvements  in 
lanterns,  and  for  damages. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

December  12th  and  18th,  1902. 

The  case  was  heard  at  Toronto. 

C.  A.  Masten,  for  the  plaintiff,  contended  that  the 
element  of  "  invention  *'  was  present  in  the  plaintiff's 
patented  device.  The  plaintiff  had  taken  an  old  part 
of  an  industrial  article  and  applied  it  to  a  new  use. 
The  invention  coosisted  in  endowing  the  bail  of  a 
lantern  with  a  new  quality  or  function,  namely,  mak- 
ing it  do  duty  as  a  lever  to  lift  the  globe  of  the  lantern 
vertically  for  the  purpose  of  lighting  the  lamp.     He 


Digitized  by  VjOOQ IC 


VOL.  VIL]       EXCHEQUER  COURT  REPORTa 

cited  the  following  cases :  Vickers  v.  Siddell  (1) ;  Long-  1» 
bottom  y.  Shaw  (2) ;  Oadd  y.  Manchester  (8) ;  Edison  ki 
Bell  Telephone  Corp.  v  Smith  (4) ;  Fawcett  v.  Homan  (6) ;  ^ 
Rickmann  v.  Thierry  (6) ;  Barbed  Wire  Patent  (7) ;  — 
L6m  V.  Myers  (%) ;  FowellY.  Choton{9) ;  Smi^A  v.  Goldie  •'^ 
(10) ;  BncW«  V.  ATcm;  F(>r&  (11).  "" 

C.  A.  Duclos  followed  for  the  plaintiff,  citing:  Neil- 
son  V.  Hajr^ord  (12). 

W.  B.  Raymond^  for  the  defendants,  argued  that  there 
was  no  **  invention  "  involved  in  employing  the  bail  for 
the  purpose  described.  He  cited  the  following  cases : 
Clarke  Y.Adie  (13)  ;  Wisner  v.  Coulthard  (lA) ;  Crompton 
V.  Belknap  Mills  (15) ;  Carter  v.  Hamilton  (16) ;  Harrison 
V.  Anderston  Foundry  Co.  (17) ;  Deeley  v.  Perkes  (18). 

B.   Osier  followed   for  the  defendants,  citing  The 
Patent  Act,  sees.  7,  16  and  47. 
C  A.  Masten replied, 

Thb  Judge  of  the  Exchequer  Court  now  (Janu- 
ary 81st,  1902),  delivered  judgment. 

The  case  has  to  do  with  one  feature  only  of  lanterns, 
the  globes  of  which  may  be  lifted  vertically  for  the 
purpose  of  lighting  them,  and  it  presents  two  questions 
of  fact  and  one  of  law  : 

1.  Whether  in  the  idea  or  conception  that  if  you 
make  the  bail  of  the  lantern  of  the  right  length  to 
drop  under  the  guard  or  plate  of  the  globe,  the  bail 
will  hold  up  the  globe  while  the  lantern  is  being  lit, 

(1)  7  Cutl.  R.  P.  C.  292.  (11)  5  B.  &  Ard.  644. 

(2)  8  Ibid.  333.  (12)  1  Web.  P.  C.  295,  342. 

(3)  9  Ibid,  at  p.  626.  (13)  L.    R.  10  Ch.  667  ;  2  App. 

(4)  11  Ibid,  at  p.  389.  Gas.  316. 

(6)  13  Ibid,  at  p.  398.  (14)  22  S.  C.  R.  178. 

(6)  14  Ibid,  at  p.  109.  (16)  3  Fish.  P.  C.  636. 

(7)  143  U.  S.  at  p.  283.  (16)  3  Ex.  C.  R.  361  •  23  S.  C. 

(8)  97  Fed.  Rep.  607.  R.  172. 

(9)  26  Oat.  R.  71.  (17)  1  App.  Gas.  674. 
(10)  9  S.  G.  R.  46.  (is)  [1896]  A.  G.  496. 
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1902  or.  in  the  working  out  of  that  idea  or  conception  there 

Kmip  is  invention  to  sustain  a  patent  ? 
Choto         ^'  Whether  such  a  device  was,  at  the  time  of  the 

plaintifip's  alleged  invention,  new;  and 

.  J^'  8.  Whether  the  defendants  are  in  any  case  entitled 

to  make  use  of  the  alleged  invention,  having,  before 

the  issue  of  the  patent  therefor  and  apart  altogether 
from  the  plaintiff,  acquired  and  enjoyed  the  right  to 
manufacture  lanterns  with  bails  adapted  to  hold  up 
the  globes  in  a  manner  similar  to  that  adopted  by  the 
plaintiff? 

To  sustain  the  action  it  is  necessary  to  answer  the 
first  question  and  the  second  in  the  affirmative,  and 
the  third  in  the  negative, 

I  think  the  first  question  should  be  answered  in  the 
negative.  Possibly  the  same  answer  should  be  given 
to  the  second  question,  but  it  is  not  necessary,  in  view 
of  the  answer  given  to  the  first,  to  determine  that,  or 
to  express  any  opinion  on  the  question  of  law  that  has 
been  raised. 

There  will  be  judgment  for  the  defendants. 

Judgment  accordingly. 

Solicitors   for   plaintiff:    Masten,    Warren,    Starr   d? 

Spence. 

Solicitors  for  defendants:  McCarthy,  Osier,  Hoskin  dh 

Creelman. 


Digitized  by  VjOOQ IC 


VOL.  VII.]       EXCHEQUER  COURT  REP0RT3.  309 


IN  THE  MATTER  OF  THK  Petition  OF  (  «„„„,„„„.        ^^^ 
Right  of  CATHERINE  McOEE. .  )  ^juppliant,      ^^^^ 

AND 

HIS  MAJESTY  THE  KING Respondent. 

Bight  of  way  over  Orovm  frofwty — Eammmi — Prucrifiion  C.  H.  U.  C. 
e,  88y  37,  40  and  44 — Posseaion — Predecmort  in  tiiU. 

The  proviaions  of  chapter  88  of  The  Consolidated  Statutes  of  Upper 
Canada,  sectdons  37,  40  and  44,  were  in  force  at  the  time  of 
Confederation  and  haye  not  been  repealed  by  the  Parliament  of 
Canada.  Such  provisions  affect  the  right  of  the  Crown  as  repre- 
sented by  the  Qovernment  of  Canada. 

2.  Under  such  provisions,  where  in  Ontario  one  enjoys  an  easement  as 

against  the  Crown  and  over  Crown  property,  within  the  limits 
of  some  town  or  township,  or  other  parcel  or  tract  of  land  duly 
smrveyed,  and  laid  out  by  proper  authority,  for  a  period  of 
twenty  years  he  thereby  establishes  a  right  by  prescription  in 
such  easement ;  and  if  the  Crown  interferes  with  the  en^yment 
of  it  by  expropriation  proceedings  the  owner  is  entitled  to  com- 
pensation. 

3.  To  establish  the  easement  by  prescription  it  is  not  necessary  to  show 

that  the  present  owner  was  in  undisturbed  possession  for  the  full 
twenty  years  ;  but  the  undisturbed  possession  of  his  predecessors 
in  title  may  be  invoked  in  order  to  complete  the  term  of  pre- 
scription. 

Petition  of  right  for  damages  for  the  injurlons 
affection  of  lands  arising  from  the  construction  of 
certain  works  in  the  Iroquois  Canal. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

October  llth,  1901. 

D.  B.  Maclennan,  K.C.^  for  the  suppliant,  cited  the 
following  cases:  Orassett  v.  Carter  (1);  Stevenson  v. 
McHenry  (2) ;  Smith  v.  Millions  (3) ;  Harrison's  Muni- 

(1)  10  S.  C.  R.  106.  (2)  16  Ont.  R.  139. 

(3)  16  Ont.  R.  453. 
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1902       cipal  Manual  (1) ;  Consolidated  Statute  of  Upper  Canada, 

McQn     chap.  88,  sec.  87  ;  Great  Western  Railway  Co.  v.  Rogers 

Thb  Kiiio.  (^) '  Turnbull  v.  Merriam  (3)  \Plumb  v.  McGannon  (4) ; 

Harris  v.  Smith  (5) ;  Fielder  v.  Bannister  (6).     29  &  80 

Vict.  (Can.)  c.  51,  sec.  322 ;    36  Vict.  (Ont.)  c.  48,  sec. 

423 ;  55  Vict.  (Ont.)  c.  42,  sec.  645. 

A  Johnston,  for  the  respondent,  relied  on  Roche  v. 
Ryan  (7) ;  Gooderham  v.  Toronto  (8) ;  Nash  v.  Glover  (9) ; 
Shea  V.  Choat  (10). 

D.  B.  Maclennan,  K.C.  replied. 

The  Judge  of  the  Exchequer  Court  now  (January 
21st,  1902)  delivered  judgment. 

The  suppliant  is  seized  in  fee  simple  of  part  of 
village  lot  numbered  4,  in  block  8,  in  the  Village  of 
Iroquois,  in  the  County  of  Dundas  and  Province  of 
Ontario.  By  certain  works  done  on  and  in  respect  of 
the  Iroquois  Canal,  a  public  work  of  Canada,  in  the 
year  1899,  this  property  was  injuriously  affected, 
and  she  brings  her  petition  to  recover  compensation 
therefor. 

In  the  deed  by  which  she  acquired  title  to  the  pro- 
perty, as  well  as  in  those  by  which  her  two  immediate 
predecessors  in  title  acquired  title,  the  lot  of  land  is 
described  as  bounded  on  the  south  by  Water  Street. 
This  street  although  shown  on  the  plans  of  the  sub- 
division of  the  property  of  which  it  once  formed  part, 
and  on  the  plan  of  the  village,  had  never  been  opened 
or  used  as  a  street.  Opposite  the  suppliant's  property 
and  adjoining  Water  Street  to  the  south,  and  between 
it  and  a  catch  drain,  was  a  narrow  strip  of  land  that 
formed  part  of  that  which  the  Crown  had  originally 

(1)  (BiRgar'B  ed.)  p.  818.       (6;  8  Grant  267. 

(2)  29  U.  C.  Q.  B.  246.         (7)  22  Ont  R.  107. 

(3)  14  U.  C.  Q.  B.  265.        (8)  19  Ont.  A.  R.  641. 

(4)  32  U.  C.  Q.  B.  8.  (9)  24  Grant  219. 
(6)  40  U.  C.  Q.  B.  33.  (10)  2  U.  C.  Q.  B.  at  p.  221. 
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acquired  for  the  purposes  of  the  Iroquois  Canal.  Then 
going  south  you  come  to  this  catch  drain  or  Govern- 
ment ditch,  as  it  was  called,  and  across  that,  and  along  xhs  King. 
the  north  side  of  the  canal  was  a  highway,  which  on 
two  of  the  plans  in  evidence  is  named  King  Street, 
and  on  one  is  referred  to  as  Dundas  Street  or  the 
Queen's  highway.  When  many  years  ago  the  canal 
was  constructed,  this  highway  was  substituted  for  one 
that  was  closed  up  by  the  construction  of  the  canal. 
Within  the  limits  of  the  Village  of  Iroquois  it  has  since 
been  maintained  by  the  village  corporation.  On  the 
other  hand,  so  far  as  there  is  any  evidence,  it  would 
appear  that  the  ditch  or  drain  adjoining  it  to  the  north 
had  been  maintained  by  the  G-ovemment  as  part  of  or 
incident  to  the  canal. 

As  has  been  stated  Water  Street  had  never  been 
opened  or  used.  Those  whose  property  was  bounded 
by  it  occupied  it  in  the  same  way  that  they  did  the  lots 
that  they  were  entitled  to ;  and  they  obtained  access  to 
King  Street,  the  highway  along  the  north  bank  of  the 
canal,  by  bridges  thrown  over  the  Government  ditch. 
That  was  the  way  in  which  the  suppliant,  before  the 
execution  by  the  Crown  of  the  works  complained  of, 
had  access  to  and  from  her  property.  The  works  com- 
plained of  consisted  in  part  of  the  raising  of  the  north 
bank  of  the  canal,  including  King  Street  where  it  was 
opposite  to  the  suppliant's  property ;  and  the  deepen- 
ing of  the  Government  ditch.  In  doing  that  work  the 
bridges  that  the  suppliant  and  others  used  to  cross  the 
ditch  were  removed  by  authority  of  the  Crown,  and 
the  raising  of  King  Street  makes  it  practically  impossi- 
ble to  get  access  to  that  street  from  the  suppliant's 
property  even  if  she  were  permitted  to  construct 
another  bridge,  which  she  is  not  permitted  to  do.  To 
remove  or  mitigate  the  inconvenience  occasioned  to 
the  suppliant  and  her  neighbours  by  destroying  the 


Digitized  by 


GooglQ 


312  EXCHEQUER  COURT  REPORTS        [VOL.  VIL 

1902  access  by  bridges  from  their  properties  to  King  Street' 

M^i  the  Crown  proposed  to  open  up  and  grade  Water 

Ths  King  ^^^^^^'  ^^^  ^^  done  that  for  a  short   distance  from 

John  Street   with   which  it  communicates.      Water 

jttdj^anc  Street  is  only  twenty-five  feet  wide,  and  adding  the 

strip  of  land  that  belonged  to  the  Crown  north  of  the 

Government  ditch,  it  would  only  be  about  thirty-three 
feet  wide.  But  narrow  as  it  is,  it  would  be  a  conve- 
nience to  the  owners  of  property  abutting  on  it  to  have 
it  opened  up  and  graded.  And  it  would  give  access 
to  these  properties  There  is,  however,  some  question 
as  to  the  right  of  the  village  council  to  open  up  a 
street  as  narrow  as  Water  Street  is,  and  the  suppliants, 
and  perhaps  others,  taking  advantage  of  that  question 
have  hitherto  been  able  to  prevent  it  being  opened  up 
except  for  the  short  distance  mentioned.  They  do  not, 
I  infer,  wish  any  amelioration  of  the  inconvenience  to 
which,  as  owners  of  land  abutting  on  Water  Street, 
they  are  subjected,  not  at  least  until  after  the  question 
of  compensation  has  been  settled. 

One  difficulty  that  the  case  presents  is  to  determine 
how  far  and  to  what  extent  the  Crown  has  dedicated 
King  Street  to  the  public  use  as  a  highway.  That  the 
Crown  may,  in  the  Province  of  Ontario,  dedicate  public 
property  to  public  use  as  a  highway  is  clear  from  the 
instructive  judgment  in  The  Queen  v.  Moss  (I) ;  and 
that  there  has  been  some  such  dedication  of  King 
Street  in  the  present  case  admits,  I  think,  of  little  doubt. 
The  evidence  is  very  meagre  and  it  is  not  perhaps 
possible  to  say  whether  the  street  and  all  to  the  north 
of  it,  including  the  ditch  or  drain  and  the  narrow 
strip  of  land  adjoining  the  ditch,  has  been  so  dedicated, 
or  only  the  travelled  portion  which  has  been  main- 
tained by  the  village  council.  If  the  former  inference 
is  the  proper  one  it  would   follow,  I  think,  that  the 

(1)  26  S.  C.  R.  at  p.  332. 
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suppliant    had,    as   an   incident    of   the    ownership       1902 
of  the  land  in   question,  a  right   of  access  across  the     McGek 
unopened  street  to  King  Street,  which  right  of  access  ,p^^  \usq 

has    been  interfered  with  in  a  manner   that   would       

support  this  petition  and  sustain  a  claim  to  compensa-  ^^^^^^ 

tion.     But  if  on  the  other  hand  the  true  inference  to       

be  drawn  from  the  facts  is  that  the  Crown  retained 
the  possession  of  the  G-overnment  ditch  and  the  strip 
of  land  adjoining  it  to  the  north,  as  part  of  the  public 
work,  and  that  there  was  no  dedication  thereof  to  the 
use  of  the  public,  then  the  question  to  be  determined 
is  whether  at  the  time  the  access  by  a  bridge  from  the 
suppliant's  property  to  King  Street  was  destroyed,  she 
had  acquired  any  such  right  of  access  by  prescription. 
If  she  had,  it  has  undoubtedly  been  interfered  with 
and  the  petition  will  lie.  If  she  had  not  acquired 
any  access  in  that  way,  then  the  petition  would  fail. 

The  suppliant  had  two  bridges  over  the  Govern- 
ment ditch,  one  for  carriages,  the  other  a  foot  bridge. 
It  is  not  clear  when  the  latter  was  constructed ;  but 
the  former  was,  it  appears,  built  in  the  spring  or  sum- 
mer of  1878.  From  that  time  until  the  summer  of 
1899,  when  it  was  removed,  it  had  been  used  without 
interruption  by  the  occupiers  of  the  land  now  claimed 
to  be  injuriously  affected.  One  Harvey  Roberts  built 
the  bridge  and  used  it  until  1887,  when  he  conveyed 
the  land  and  premises,  in  connection  with  which  it 
was  so  used,  to  Annie  Lavis.  Annie  Lavis  used  it 
until  1896  when  she  conveyed  to  the  suppliant,  who 
continued  to  use  it  until  it  was  removed  by  the 
authority  of  the  Government.  The  user  of  the  bridge 
was  open  and  so  far  as  appears  as  a  matter  of  right  and 
without  any  authority  from  the  Crown. 

By  the  Act  of  the  Province  of  Canada  10th  and  1 1th 
Victoria,  chapter  6,  s3ction  2,  it  was,  among  other 
things^  provided  that  no  claim  which  might  lawfully 
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1902       be    made    at  common  law    by  custom,   prescription 

UoOm     or  grant  to  any  way,  or  other  easement,  to  be  enjoyed 

The  Knro  ^^  derived  upon,  over,  or  from  any  land  or  water  of 

our  Lady  the  Queen,  Her  heirs  or  successors,  or  beinff 

^2^^^  the  property  of  any  ecclesiastical  or  lay  person  or  body 
corporate,  when  such  way  or  other  matter  as  therein 
last  before  mentioned  had  been  actually  enjoyed  by 
any  person  claiming  right  thereto  without  interruption 
for  the  full  period  of  twenty  years,  should  be  defeated 
or  destroyed  by  showing  only  that  such  way  or  other 
matter  was  first  enjoyed  at  any  time  prior  to  the  period 
of  twenty  years ;  but  nevertheless  such  claim  might 
be  defeated  in  any  other  way  by  which  the  same  was 
then  liable  to  be  defeated.  And  where  such  way  or 
other  matter  as  therein  last  before  mentioned  should 
have  been  enjoyed  as  aforesaid  for  the  full  period  of 
forty  years  the  right  thereto  should  be  deemed  absolute 
and  indefeasible,  unless  it  should  appear  that  the  same 
was  enjoyed  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing. 
By  the  fifth  section  of  the  Act  it  was,  among  other 
things,  provided  that  in  all  pleadings  to  actions  of 
trespass,  and  in  all  other  pleadings  wherein  it  would 
formerly  have  been  necessary  to  allege  the  right  to 
have  existed  from  time  immemorial,  it  should  be  suffi- 
cient to  allege  the  enjoyment  thereof  as  of  right  by  the 
occupiers  of  the  tenement  in  respect  whereof  the  same 
is  claimed  for  and  during  such  of  the  p^eriods  men* 
tioned  in  the  Act  as  might  be  applicable  to  the  case, 
and  without  claiming  in  the  name  or  right  of  the 
owner  of  the  fee  as  was  usually  done.  By  the  eighth 
section  of  the  Act  it  was,  among  other  things,  further 
provided  that  nothing  in  the  Act  should  extend  to 
support  or  maintain  or  be  construed  to  support  or 
maintain  any  claim  to  any  way  or  other  easement  or  to 
any  watercourse,  or  the  use  of  any  water  to  be  enjoyed 
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or  derived  upon,  orer  or  from  any  land  or  water  of  our       1^2 
Liady  the  Queen,  Her  heirs  and  successors,  unless  such     McOrb 
land,  way,  easement  or  watercourse,  or  other  matter,  t^^^j^q 

should  lie  and  be  situate  within  the  limits  of  some       

town  or  township  or  other  parcel  or  tract  of  land  duly  j^^^J^ 
surveyed  and  laid  out  by  proper  authority.  Sections 
two  and  five  of  the  statute  mentioned  were  taken  from, 
and  correspond  to,  sections  two  and  five  of  the  Act  of 
the  Parliament  of  the  United  Kingdom,  2nd  &  3rd 
Wm.  4,  c.  1'i.  Oale  on  Easements  (1).  The  provision 
of  section  eight  occurs  in  the  Canadian  but  not  in  the 
English  statute.  The  Act  10th  &  11th  Victoria^ 
chapter  6  applied  to  Upper  Canada  only.  It  was 
re-enacted  in  the  Consolidated  Statutes  of  that  Pro- 
vince (2),  and  was  in  ibrce  there  at  the  time  of  the 
union  of  the  provinces.  The  provisions  of  this  statute 
were  by  the  129th  section  of  The  British  North  America 
Act,  1867,  continued  in  force  until  repealed,  abolished, 
or  altered  by  the  Parliament  of  Canada  or  the  Legisla- 
ture of  the  Province  of  Ontario,  according  to  the 
authority  of  the  parliament  or  of  that  legislature.  It 
will  not,  I  think,  be  disputed  that  so  far  as  these  pro- 
visions affected  the  rights  of  the  Crown,  as  represented 
by  the  Government  of  the  Dominion,  the  authority  to 
repeal,  abolish,  or  alter  the  law  was  vested  in  the  Par- 
liament of  Canada.  They  were  repealed  by  the  Legis- 
lature of  Ontario  in  1877,  and  re-enacted  as  part  of  the 
Bevised  Statutes  of  Ontario,  chapter  108  (8).  Such 
repeal  was  not,  however,  to  be  construed  to  extend  to 
any  provision  of  the  Act  thereby  repealed  that  related 
to  subjects  in  regard  to  which  the  Parliament  of 
Canada  had  exclusive  powers  of  legislation  (4).     Chap- 

(1)  Till  ed.  pp.  180,  184.  See  also  R.  S.  0.  (1887)  c  111,  and 

(2)  C.S.U.Cc  88,8S.37,40&44.  R.  S.  0.  (1897)  c,  133. 

(3)  40  Vict.   (Ont.)  c.  6,  8.  6  ;  (4)  40  Vict.   (Ont.)  c  6,  a.  7 ; 
R.  S.  O.  (1877)  pp.  LIII  and  1045 ;  R.  S.  0.  (1877)  p.  LIII. 
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l»02  ter  88  of  The  Consolidated  Statutes  of  Upper  Canada,  in 

li^B  which  the  provisions  mentioned  occur,  has  been  treated 

ThbKihg  ^y   *^®   Parliament   of  Canada  as  being   within  the 

authority   of  the   Legislature  of  Ontario,  and  it  has 

smtSSLtmu  ^^^  ^^^^  ^^  ^^y  ^^y  affected  by  any  legislation  of 

that  parliament  (1).     No  part  of  it  is  re-enacted   or 

repealed  (2). 

With  respect  to  the  rights  of  the  Crown,  as  repre- 
sented by  the  Government  of  Canada,  it  is  in  force,  and 
will  remain  in  force  until  repealed,  abolished,  or  altered 
by  the  Parliament  of  Canada. 

Then  the  question  as  to  whether  one  who  against 
the  Crown  has  enjoyed  an  easement  for  twenty  years 
may  claim  the  protection  of  the  statute  is  not  in  the 
Province  of  Ontario  a  new  one.  It  was  in  Bowlby  v. 
Woodley  (3)  decided  that  he  could;  and  that  case 
should,  I  think,  be  followed  in  the  present  case.  It 
will  of  course  have  been  observed  that  no  one  of  the 
persons  who  were  in  occupation  and  possession  of  the 
land  in  question  occupied  it  and  used  the  right  of  way 
by  the  bridge  to  King  Street  as  incident  to  such  occu- 
pation and  possession  for  a  period  of  twenty  years.  It 
is  only  by  taking  the  occupation  and  possession  of  the 
suppliant  and  her  two  immediate  predecessors  in  title 
that  an  enjoyment  for  a  period  of  twenty  years  of  an 
easement  on  the  Crown's  property  can  be  made  out. 
But  the  provision  as  to  pleading  which  has  been 
referred  to  and  which  affords,  it  has  been  said,  a  key 
to  the  construction  of  the  Act,  (Shuttleworth  v.  LeFlem- 
ing  (4) ;  Mounsey  v.  Ismay  (5) )  goes,  I  think,  to  show 
that  the  person  who  claims  the  easement  may  rely 
upon  its  enjoyment  by  previous  occupiers,  so  long  as 
there  has  been  no  interruption  of  the  enjoyment.  It  is 
sufficient,  it  appears,  "  to  allege  the  enjoyment "  of  the 

(1)  R.   S.   C.   Appendix   No.   1,     (3)  8  U.  C.  Q.  B.  318. 

p.  232fi.  (4)  19  C.  B.  N.  S.  at  p.  711. 

(2)  R.  S.  C.  Schedule  A,  p.  2249.     (6)  3  H.  &  C.  at  p.  498. 
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easement  **  as  of  right  by  the  occupiers  of  the  tene-  i^^ 
ment  in  respect  whereof  the  same  is  claimed."  In  McQsi 
Bowlby's  case  (1),  to  which  reference  has  been  made,  the  ,p^^  ^^^ 

defendant  justified  by  a  plea  alleging  enjoyment  of  the       

easement  by  himself  and  others  as  occupiers  of  the  pre-  ^^^JH^b 

mises  to  which  it  was  annexed  for  the  full  period  of      

twenty  years  before  the  commencement  of  the  action. 
If,  then,  to  an  information  by  the  Crown  the  suppliant 
could,  as  it  appears  she  could,  have  pleaded  the  enjoy- 
ment for  a  period  of  twenty  years  of  the  easement  as  a 
matter  of  right  by  her  and  others,  the  occupiers  of  the. 
premises  in  question,  she  had  acquired  a  right  thereto, 
an  interference  w^ith  which  would  sustain  her  petition 
in  this  case. 

With  reference  to  compensation  the  amount  claimed 
is  out  of  the  question.  It  is  as  much,  if  not  more  than 
the  whole  property  was  worth  before  any  works  were 
constructed  by  the  Crown.  I  have  no  intention  either 
of  allowing  the  suppliant  damages  for  anything  that 
she  would  not,  but  for  her  own  acts,  have  suffered. 
In  estimating  the  depreciation  in  value  of  her  pro- 
perty by  reason  of  what  had  been  done,  one  must  see 
what  reasonable  people  could  do  or  permit  to  be  done 
to  prevent  or  mitigate  the  effects  of  the  acts  com- 
plained of  I  think  a  sum  of  three  hundred  dollars 
will  fully  compensate  the  suppliant  for  any  permanent 
depreciation  in  the  value  of  her  land,  and  for  all 
damages  to  which  she  is  entitled.  On  the  sum  of 
three  hundred  dollars  interest  will  be  allowed  from  the 
first  of  August,  1899,  and  the  suppliant  will  have  the 
costs  of  her  petition. 

Judgment  accordingly. 

Solicitors   for   the   suppliant:    JUaclennan,    Cline   Sf 

Maclennan, 

Solicitors  for  the  respondent :  Johmton  Sf  Bradfield. 

(I)  8  U.  C.  Q.  B.  318. 
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1902      IN  THE  MATTER  of  the  Petition  of  Right  of 


Jan.  21. 

—      JAMES  McQUADE Supplunt; 

AND 

HIS  MAJESTY  THE  KING Respondent. 

Pvhlie  worh—Injwrioui  affection  of  froftHy-^DefrwiUvm  of  aceeuStreet 

— Damages. 

By  the  construction  of  a  public  work,  a  public  highway  was  closed  up 
at  a  point  two  hundred  and  fifty  feet  distant  from  the  suppliant's 
property  which  fronted  on  the  highway.  In  the  first  expro- 
priation of  land  in  the  neighbourhood,  for  the  public  work,  no 
part  of  the  suppliant's  property  was  taken.  Afterwards,  and 
during  the  construction  of  the  public  work,  a  portion  of  his 
property  was  taken  for  the  public  work,  and  on  the  trial  of  a 
petition  of  right  for  compensation,  the  question  arose  as  to 
whether  or  not  the  depreciation  of  the  property  by  reason  of  the 
closing  of  the  street  or  highway  should  be  taken  into  account  as 
one  of  the  elements  of  damage. 

Held,  that  it  should  be  so  taken  into  account,  first,  because  it  appeared 
that  the  depreciation  from  this  cause  in  fact  occurred  subsequent 
to  the  taking  of  the  land,  and  secondly,  it  was  a  case  in  which  the 
suppliant  was  entitled  to  compensation  for  the  injurious  afifection 
of  his  property  by  reason  of  the  obstruction  of  the  highway 
which  was  proximate  and  not  remote.  Metropolitan  Board  of 
Worki  y.  McCarthy  (L.  R.  7  H.  L.  243) ;  Caledonian  RaUtoay  Co. 
V.  Walhr^t  Truitees  (7  App.  Gas.  259) ;  Barry  v.  The  Quem  (2  Ex. 
C.  R.  333)  referred  to. 

Petition  of  right  for  damages  occasioned  by 
the  expropriation  of  certain  lands  for  the  purposes  of 
the  Galops  Canal,  a  public  work  of  Canada,  and  for 
damages  occasion  d  by  the  construction  of  the  canal  to 
other  lands  held  therewith. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 
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October  17th,  1901.  i» 

The  case  was  heard  at  Oornwall.  McQ 

D.   B.    Maclennan  K.C.,   for   the   suppliants,   cited  Thb  : 
Paradis  v.  The  Queen  (1) ;  The  Queen  v.  Carrier  (2) ;    mi^ 
James  Y,  Ontario  and  Quebec  Railway  CompanpyS).    He  '■*«■ 
contended  that  the  deprivation  of  access  by  the  closing 
up  of  the  street  was  a  matter  for  compensation  under 
the  authorities. 

P.  K.  Halpin,  for  the  respondent,  contended  that 
the  closing  up  of  the  street  at  a  point  two  hundred 
and  fifty  feet  distant  from  the  suppliant's  property  was 
not  such  an  element  of  damage  as  the  court  should 
consider  under  the  authorities  relied  on  by  the  sup- 
pliant's counsel. 

The  Judge  of  the  Exchequer  Court  now  (Janu- 
ary 2l8t,  1902)  delivered  judgment. 

The  suppliant,  by  his  petition,  claims  a  sum  of 
seventeen  hundred  dollars  and  interest  for  compen- 
sation for  the  value  of  a  piece  of  land  of  his  taken  by 
the  Crown  for  the  Galops  Canal,  a  public  work  of 
Canada,  and  for  damages  to  other  lands  held  therewith 
occasioned  by  the  construction  of  the  canal.  The 
Crown  has  tendered  the  suppliant  and  ofiers  to  pay  to 
him  the  sum  of  six  hundred  dollars  for  the  land  taken 
and  the  damages  occasioned,  and  the  su£Biciency  of  that 
amount  is  the  issue  raised  by  the  pleadings. 

The  amount  is,  I  think,  sufficient  if  the  suppliant  is 
not  entitled  to  anything  for  the  depreciation  that  will 
be  occasioned  to  the  property  in  question  by  the  clos- 
ing of  Dundas  street  on  which  it  fronted.  It  is  the 
amount  at  which  Mr.  Pope  and  Mr.  Thompson,  the 
Government  valuators,  put  the  depreciation  in  value 
of  the  property  from  causes  other  than  the  closing  up 

(1)  1  Ex.  C.  R.  191.  (2)  2  Ex.  C.  R.  136. 

(3)  15  Ont.  A.  R.  1. 
2iJi 
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1902  of  this  street,  and  it  seems  to  me  that  from  the  stand- 
M^UADK  point  from  which  they  assessed  the  damages  their  esti- 
Thb  KiHo  ^^t®  w^s  sufficiently  liberal.  I  think,  however,  that 
the  suppliant  is  entitled  to  compensation  to  the  whole 
extent  that  his  property  has  been  depreciated  by  the 
taking  of  a  portion  of  it,  and  by  the  construction  of  the 
canal,  the  effect  of  which  is  to  close  up  Dundas  street 
at  a  point  distant  only  two  hundred  and  fifty  feet 
from  this  property, 

The  portion  of  the  suppliant's  property  expropriated 
was  taken  by  the  Crown  on  the  eleventh  day  of  March, 
18^9.  Prior  to  that  date  the  principal  expropriation 
of  land  in  the  neighbourhood  for  the  public  work 
mentioned  had  taken  place,  and  work  on  the  canal 
which  crosses  Dundas  street  had  been  proceeding.  If 
no  i>ortion  of  his  land  had  been  taken,  the  suppliant's 
property  would  eventually  have  been  depreciated  in 
value  from  this  cause.  But  such  depreciation  had  not 
actually  occurred  at  the  time  a  portion  of  his  land  was 
taken.  The  work  of  construction  which  causes  the 
depreciation  was  in  progress  but  it  had  not  at  that 
time  had  its  natural  effect,  because  with  such  con- 
struction there  came  a  temporary  increased  demand 
for  houses  that  tended  for  the  time  to  maintain  land 
values  in  the  neighbourhood.  The  full  effect  of  clos- 
ing the  street  had  not  for  the  reason  mentioned  become 
manifest.  The  value  of  land  taken  for  a  public  work, 
and  the  damages  for  injury  thereto  occasioned  by  the 
construction  of  the  work  must  be  assessed  as  of  the 
time  of  the  taking.  But  the  compensation  must  be 
assessed  once  for  all,  and  the  depreciation  that  will 
probably  arise  in  the  future  must  be  taken  into  account. 
In  this  case  there  has,  I  think,  been  a  depreciation  in 
the  value  of  the  suppliant's  property  since  a  portion  of 
his  land  was  taken,  that  is  fairly  attributable  to  the 
closing  up  of  Dundas  street  by  the  construction  of  the 
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canal,  and  it  seems  to  me  that  suck  depreciation  is  ^^02 
likely  to  be  more  manifest  in  the  future.  On  the  facts  McQuIdb 
of  this  case  this  .element  of  damage  ought,  I  think,  to  thj^kin^ 
be  taken  into  account.  Another  reason  for  not  exclud-  "— 
ing  it  is  to  be  found  in  the  fact  that  the  obstruction  of  ^^^ 
the  public  highway  was  at  a  point  near  to  the  sup- 
pliant's property.  It  was  nearer  than  the  interference 
that  occurred  in  either  McCarthy's  case  (1),  or  in  the 
case  of  Walker's  Trustees  (2),  in  each  of  which  cases 
it  was  held  that  the  piaintiflf  was  entitled  to  compen- 
sation. In  the  latter  case  the  obstruction  of  the  high- 
way took  place  at  a  point  two  hundred  and  seventy 
feet  from  the  plaintiffs  mill,  and  in  the  former  the 
access  to  the  River  Thames  was  obstructed  at  a  dis- 
tance of  three  hundred  and  seventy-two  feet  from  the 
premises  affected.  In  this  view  of  the  case  the  sup- 
pliant would  have  been  entitled  to  compensation  for 
the  depreciation  in  the  value  of  his  property  occasioned 
by  the  closing  of  the  street  on  which  it  abutted, 
although  no  part  of  his  land  had  been  taken.  Apart 
from  the  taking  of  land  there  would  have  been  such 
an  interference  with  his  right  to  use  the  highway  as 
would  have  given  a  right  of  action  incident  to  his 
ownership  of  the  property  (3),  and  where  such  a  right 
of  action  would  arise  the  plaintiff  is  entitled  to  com- 
pensation for  the  injurious  affection  of  his  property. 
On  both  grounds  mentioned,  I  think  the  suppliant 
is  entitled  to  succeed. 

I  am  of  opinion,  however,  that  many  of  the  estimates 
of  depreciation  in  the  value  of  the  property  in  question 
are  exaggerated  and  excessive. 

I  assess  the  compensation  to  be  paid  to  the  suppliant 
for  land  taken  and  tor  all  damages  at  eight  hundred 
dollars,  for  which  sum  there  will  be  judgment  for  him, 

(i)  L.  B.  7  H.  L.  243.  (3)  See  cases  cited  in  Th€  Quam 

(2)  7  App.  Gas.  259.  v.  Bwrry,  2  Ex.  C.  R.  333. 
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1902       with  interest  from  the  eleventh  day  of  March,  1899. 
MoQoADK  He  is  also  entitled  to  his  costs. 

Ths  King.  Some  time  after  the  case  had  been  heard  an  appli- 
cation was  made  on  behalf  of  the  suppliant  to  submit 
further  evidence  as  to  the  date  of  the  expropriation 
and  of  the  actual  obstruction  of  Dundas  street  by  the 
construction  of  the  canal,  alleging  that  he  had  been 
taken  by  surprise,  as  the  contention  that  he  was  not 
entitled  to  compensation  for  the  depreciation  of  his 
property  by  reason  of  the  closing  of  that  street  had 
not  been  raised  in  the  pleadings.  That  application 
stood  over  to  be  disposed  of  when  judgment  was  given. 
But,  as  the  judgment  is  in  that  respect  in  his  favour, 
there  does  not  appear  to  be  any  reason  for  taking  any 
further  evidence,  even  if  otherwise  such  a  course  of 
procedure  had  been  proper,  as  to  which  no  opinion 
is  expressed. 

Judgment  accordingly. 

Solicitors   for   the   suppliant :   MaclennaTi,    Cline  & 

Maclennan. 

Solicitor  for  the  respondent :  P.  K,  Halpin, 
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IN  THE  MATTER  op  the  Petition  of  Right  op  i90i 

Decr2. 


ROBERT  WEDDELL,  MICHAEL 
McATJLIFF  AND  RULIFF  GRASS, 
carrying  on  together  the  busi- 
ness of  Contractors  under  the 
NAME  OF  THE  vVEDDELLDREDa- 
ING  COMPANY 


^  Suppliants  ; 


AND 

HIS  MAJESTY  THE  KING Respondent. 

OcmtrMtfcr  improvement  of  Oovemment  Canal— Change  in  works — Breach 
of  contract — Spoil  grounds — Cost  of—AUovoanct  for. 

The  suppliants  were  contractors  for  certain  works  of  improvement  on 
the  Rapide  Plat  Division  of  the  Williamshurg  Canals.  For  their 
own  use  and  henefit,  and  without  notice  to  or  request  uf  the 
Crown  in  such  behalf,  thejr  obtained  certain  grounds  upon  which 
to  waste  the  material  excavated  bjr  them. 

Edd^  that  the  Crown  was  not  bound  to  indemnify  them  for  money 
expended  in  obtaining  the  said  spoil  grounds. 

2.  In  order  to  carry  on  the  works  in  the  way  contemplated  by  the 
contract  and  specification  the  contractors  changed  certain  dump 
scows  into  deck  scows.  Thereafter  a  change  was  made  by  the 
Crown  in  the  manner  of  carrying  out  the  work,  which  required 
the  contractors  to  convert  the  deck  scows  into  dump  scows. 

Held^  that  the  contractors  were  not  entitled  to  recover  from  the  Crown 
the  expense  they  were  put  to  in  respect  to  the  scows,  because 
the  change  in  the  works  being  provided  for  in  the  contract,  there 
was  no  breach  ;  but  that  such  expense  might  be  taken  into  account 
in  considering  the  increased  cost  of  doing  the  work  under  the  cir- 
cumstances in  which  it  was  done  as  compared  with  the  cost  of 
doing  it  in  the  way  contemplated  by  the  contract. 

Petition  of  right  for  damages  arising  out  of  an 
alleged  breach  of  a  contract  with  the  Crown  for  the 
construction  of  certain  works  of  improvement  of  the 
Bapide  Plat  Division  of  the  Williamsburg  Canals. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 
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1901  September  8rd,  1901. 


WiDDBLL       The  case  was  heard  at  Ottawa. 

Thb  Kihq.  a,  B.  Aylesworth,  K,C.  for  the  suppliants.  The  claim 
Ars«meBt  here  arises  under  a  contract  for  the  widening  and 
—  '  deepening  of  section  No.  2  of  the  Williamsburg  Canals. 
The  work  consisted  of  excavating,  and,  as  provided 
by  the  specification,  for  the  most  part  re-handling, 
the  excavated  material  and  depositing  it  at  the  places 
mentioned  in  the  specification.  Then  the  change 
which  was  made  from  the  specification  upon  which 
we  entered  into  the  contract,  put  us  to  considerable 
expense,  in  the  matter  of  remodelling  scows  and  part 
of  our  plant,  amounting  to  $8,628.65 ;  and  an  additional 
expense  of  $500  for  the  purchase  of  a  place  to  deposit 
the  dry  earth  taken  from  the  excavation  occasioned  by 
the  change  of  the  works.  Our  total  claim  at  the  con- 
clusion of  the  work  was  $80,261.75  more  than  vre 
received.  The  Crown  has  waived  the  provisions  of  the 
contract  which  stand  in  the  way  of  justice  being  done, 
and  refers  the  case  to  the  court  to  be  arbitrated  upon 
by  your  lordship.  It  is,  of  course,  not  a  submission  to 
the  award  of  your  lordship ;  but  the  order  in  council 
waives  the  disability  clauses  of  the  contract,  and  so 
we  have  a  right,  not  perhaps  to  loss  of  profits,  but  a 
right  to  be  indemnified  as  upon  the  contract  to  the 
extent  to  which  we  made  preparations  to  execute  the 
contract  according  to  the  original  specification. 

W.  M.  Germany  K.C.,  followed  for  the  suppliants. 

F.  H.  Chrysler,  K.C.,  for  the  respondent,  contended 
that  there  was  no  liability  on  the  part  of  the  Grown  to 
provide  spoil  grounds  other  than  those  mentioned  in 
the  specification.  It  is  not  a  matter  for  which  the 
suppliants  can  be  paid  under  the  specification.  They 
are  paid  for  the  excavation,  and  they  must  find  a  place 
to  deposit  it. 
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As  to  the  claim  for  changing  the  scows,  that  is  clearly 
a  claim  outside  the  contract.  There  can  be  no  allow- 
ance here  in  respect  to  that. 

A.  B.  Aylesworth,  K.C.,  replied. 

The  Judge  of  the  Exohequeb  Coubt  now  (Decem- 
ber 2nd,  1901)  delivered  judgment. 

The  claim  put  forward  in  the  petition  of  right  filed 
in  this  case  arises  out  of  a  contract  made  on  the  twelfth 
of  January,  one  thousand  eight  hundred  and  ninety-one, 
between  the  suppliants  and  Her  late  Majesty,  whereby 
they  undertook,  for  the  prices  mentioned  in  a  schedule 
embodied  in  the  contract,  to  complete  within  a  time 
therein  fixed  all  the  dredging  and  other  work  con- 
nected with  the  deepening  and  widening  of  section 
two,  Bapide  Plat  Division  of  the  Williamsburg  Canals. 
From  the  specification  annexed  to  the  contract  it  will 
be  seen  that  it  was  in  the  contemplation  of  the  parties 
thereto  that  the  material  excavated  or  dredged  out  in 
the  execution  of  the  work  should,  unless  otherwise 
specially  provided  for,  be  deposited  in  Ileagle's  Bay 
and  in  Stata's  Bay.  After  the  work  had  been  in  pro- 
gress a  few  months  a  complete  change  in  the  plan  of 
disposing  of  the  material  excavated  or  dredged  was 
made.  It  was  decided  to  use  such  material  in  widen- 
ing and  strengthening  the  south  bank  of  the  canal, 
and  not  to  fill  in  Heagle's  Bay  and  Stata's  Bay,  but  to 
leave  these  bays  as  reservoirs  for  surplus  water  for  the 
canal.  That  was  a  change  which  under  the  fifth 
clause  of  the  contract  the  engineer  had  a  right  in  the 
manner  therein  mentioned  to  make.  The  direction 
should  have  been  given  in  writing  and  the  engineer 
should  at  the  same  time  have  fixed  in  writing  the 
additional  price,  if  any,  to  be  paid  to  the  contractors, 
or  at  least  to  have  given  some  direction  or  decision  by 
which  such  price  might  be  determined  as  the  work 


1901 
Wkddkll 

V. 

Thx  King. 


for 
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1901       progressed.     But  that  was  Dot  done.    The  contractors 

Wbddibll   without  any  writing  or  any  arrangement  which  they 

^'        might  then  have  insisted  upon  as  to  the  extra  cost  of  the 

'  work  by  reason  of  the  change,  did  as  they  were  bid, 

"•{iS?"*     and  now  their  claim  would  be  barred  but  for  the  order 
jmdg»<»t.  j^  council  by  which  the  Crown  in  this  case  waives 
certain  defences  which  under  the  contract  it  might 
otherwise  have  invoked. 

One  item  of  the  claim  is  an  amount  of  five  hundred 
dollars  which  the  suppliants  paid  for  certain  spoil 
grounds  on  which  to  deposit  and  waste  a  part  of  the 
material  taken  out  by  them.  These  grounds  they 
obtained  for  their  own  use  and  benefit  without  any 
notice  to  or  request  of  the  Crown ;  and  I  see  no  reason 
why  they  should  be  indemnified  for  the  amount  so 
expended.  It  will  also  be  seen  that  this  part  of  the 
claim  is  not  referred  to  in  the  order  in  council  men- 
tioned, and  that  nothing  has  in  consequence  been 
waived  in  respect  thereof. 

Another  item  of  the  claim  has  reference  to  the  cost 
of  converting  certain  dump  scows  the  suppliants  had 
into  deck  scows  in  order  to  execute  the  work  in  the 
manner  originally  contemplated,  and  then  converting 
them  from  deck  scows  to  dump  scows  to  carry  out  the 
work  in  the  manner  rendered  necessary  by  the  change 
in  plan  mentioned.  The  expense  to  which  the  sup- 
pliants were  put  in  this  connection  amounted  in  all  to 
three  thousand  six  hundred  and  twenty-eight  dollars 
and  sixty-five  cents,  and  this  amount  was  wholly  lost 
to  them.  If  the  change  in  plan  that  was  made  had 
constituted  a  breach  of  the  contract  this  amount  might 
have  been  recoverable  bls  part  of  the  damages.  But 
there  was  no  breach  of  the  contract.  The  change  was 
one  of  the  things  provided  for,  and  I  do  not  see  any 
ground  on  which  the  amount  can  be  allowed  as  a 
specific  item  in  the  suppliants'  claim.  It  will  also 
be  observed  that  this  item  does  not  form  part  of  the 
claim  stated  in  the  order  in  council.     It  is,  however,  a 
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matter  that  may  be  taken  into  account  in  estimating       i^i 
the  allowance,  if  any,  that  should  be  made  to  the  sup-   Wedde 
pliants  for  the  increased  cost  to  them  of  the  work  by         ^ 
reason  of  the  change  that  was  made.     It  is  something 
that  the  engineer  ought  to  have  taken  into  account 
when  the  change  was  made,  and  which  may  now,  I 
think,  be  taken  into  consideration  in  connection  with 
the  remaining  item  of  the  claim. 

Of  the  material  taken  out  by  the  suppliants  during 
the  progress  of  their  work  385,895  cubic  yards,  accord- 
ing to  their  estimate,  and  880,785  according  to  Mr. 
Bheaume's  figures,  was  deposited  on  and  over  the 
south  bank  of  the  canal.  Of  this  quantity,  whichever 
is  correct,  82,117.26  cubic  yards  was  returned  in  the 
estimates  and  paid  for  under  item  six  of  the  schedule 
of  prices  at  thirty  cents  per  cubic  yard  therein  fixed  as 
the  rate  for  "  earth  provided,  delivered  and  spread 
'*  in  a  satisfactory  manner  to  raise  towing-path  where 
"  required."  The  suppliants  contended  that  the  balance 
of  the  quantity  mentioned  should  be  returned  and  paid 
for  at  the  same  rate.  But  I  do  not  agree  with  that 
contention.  The  engineer,  when  the  change  referred 
to  was  decided  upon  and  made,  ought  in  a  business- 
like way  to  have  come  to  some  agreement  with  the 
contractors  as  to  what  proportion  of  the  material  to  be 
so  disposed  of  would  be  returned  under  this  item,  and 
what  should  be  allowed  for  at  a  fair  extra  price,  if  as 
alleged  the  change  increased  the  cost  of  the  work,  and 
if  no  agreement  could  be  affected  he  ought  then  to 
have  exercised  the  power  the  contract  gave  him  to 
determine  the  matter  and  have  communicated  his 
decision  to  the  contractors.  And  the  problem  now 
before  the  court  is,  it  seems  to  me,  under  the  petition 
and  the  order  in  council  mentioned,  to  go  back  to  that 
point  and  to  come  to  some  decision  as  to  how  much  of 
the  quantity  of  material  deposited  on  and  over  the 
south  bank  of  the  canal  ought  to  be  paid  for  under 
item  six  of  the  schedule  of  prices,  and  as  to  the  balance, 
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1901  what,  il  any,  extra  or  additional  price  should  be  allowed 
Weddbll  fof  handling  the  material  in  that  way  instead  of  the 
T     %        ^*y  contemplated  when   the  contracts  were  entered 

'  into.     Mr.   McAuliff  puts  the    additional  cost  at   an 


ior  average  of  ten  cents  per  cubic  yard.  The  amounts  are 
jad«i«Tit.  jjQ-^gygj.  large,  and  the  questions  to  be  determined  are 
from  that  standpoint  important.  Before  disposing  of 
them,  it  will,  I  think,  be  convenient  and  proper  to 
have  a  reterence  to  competent  and  impartial  engineers. 
The  questions  to  be  referred  will  be  (1)  what 
proportion  or  quantity  of  the  material  deposited  on 
and  over  the  south  bank  of  the  canal  by  the  suppliants 
ought  to  be  allowed  under  item  six  of  the  schedule  of 
prices  ;  and  (2)  whether  anything,  and  if  anything, 
what  should  be  allowed  in  respect  of  the  balance  of 
such  material  to  cover  any  increased  cost  of  handling 
it  as  it  was  handled  instead  of  its  being  disposed  of  in 
the  way  originally  contemplated. 

I  shall  be  glad  if  the  parties  would  each  submit  for 
my  consideration  the  names  of  three  or  four  engineers 
whom  they  think  to  be  competent  and  indiflferent 
between  the  parties.  The  referees  when  appointed 
will  in  no  sense  represent  either  of  the  parties.  They 
will,  for  the  purposes  of  the  reference,  be  oflBcers  of  the 
court  and  appointed  by  it.  Possibly  to  save  time  and 
expense  the  same  referees  may  be  appointed  for  this 
case  and  for  that  of  Poupore^  and  others  v.  The  King,  (1) 
in  which  a  similar  question  to  that  first  stated  is  at 
issue. 

December  17th,  1901. 

W.  M.  German  K.C.  for  the  suppliants; 
F.  H.  Chrysler  K.C.  for  the  respondent. 

The  Judge  of  the  Exchequer  Court  now 
delivered  judgment 

The  parties,  by  their  respective  counsel  having 
appeared  to  discuss  the  further  steps  to  be  taken  in 

(1)  Reported  jw«<. 
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this  matter,  and  it  being  agreed  between  them  that       IWI 
the  judge  of  the  court  should  himself  determine  the   w^dbll 
quantities  and  prices    to    be    allowed,  without  the  xhb  Knro 
expense  and  delay  of  a  reference,  the  following  quan-    _«7— __ 
tities  and  amounts  are  allowed,  that  is  to  say :  103,0Y5  ^^  «» 
cubic  yards  (as  calculated  by  Mr.  Rheaume  in  addition 
to  the  82,117.26  already  allowed  and  paid  for)  as  earth 
provided,    delivered    and    spread    in     a    satisfactory 
manner  to  raise  towing-path  where  required,  at  thirty 
cents  per  cubic  yard,  as  per  schedule  of 

prices $    30,922.50' 

145,542.72  cubic  yards  at  10  cents  per  cubic 

yard 14,554.27 

$45,476.77 
The  145,542.74  cubic  yards  are  made  of  by 

deducting  the  sum  of 82,117.26 

and 103,075.00 

185,192.26 
from  the  total  as  given  by  Mr. 
Rheaume  and  mentioned  ii: 
my  notes  of  reasons  for  judg- 
ment     830,735.00 

Difference 145,542.74 

There  will  be  judgment  for  the  suppliants  for  forty- 
five  thousand  four  hundred  and  seventy-six  dollars 
and  seventy-seven  cents  ($45,476.77),  and  the  costs 
will  follow  the  event. 

Judgment  accordingly. 

Solicitors  for  suppliants  :  German  Sc  Petit, 

Solicitors  for  respondent :  Chrysler  Sf  Bethune, 


22 
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IJKM  NEW  BRUNSWICK  ADMIRALTY  DISTRICT. 

Jw-y-      No.  78. 

MILES   L.  MDNSEN  AND  ELMER  J  p,  ^. „_,__. . 
D.  TINGLEY \  ^  ^.^iNTiFFa  , 

AOAIXST 

THE  SHIP  COMRADE. 

No.  76.  • 

GEORGE  SAUNDERS Plaintiff. 

AOAINST 

THE  SHIP  COMRADE. 

No.  76.  

JAMES   MORTON   DICKSON   AND  )  p,  „^.^,„, . 
ALMON  DICKSON J'  ^^^^^^^^^  ' 

AOAINST 

THE  SHIP  COMRADE. 

Maritime  lav>'^Actiont  in  rem — Wagu — Equality-^Priority — Cost§ — Pro 
rata  faymtrnt  of  aubteqtmnt  claims, 

EMf  followiog  the  Saracen  (6  Moo.  P.  C.  56),  that  when  claimants 
against  a  fund  in  tlie  registry  are  of  equal  degree,  the  court  will 
give  priority  to  the  diligent  creditor. 

2.  Where  the  parties  are  not  of  equal  degree,  and  one  claiming  subse- 
quently has  a  legal  priority  over  another,  such  priority  will  be 
protected  if  he  make  his  claim  before  a  decree  has  passed  for 
distributing  the  fund,  but  not  afterwards. 

.3.  Where  two  claims  for  seamen's  wages  were  prosecuted  to  judgment 
before  two  similar  claims  were  allowed  by  the  court,  the  costs  of 
the  prosecution  of  the  first  two  claims  were  ordered  to  be  paid 
out  of  the  fund  in  the  registry  in  full  in  preference  to  the  last 
two  claims.  In  respect  of  the  latter  it  was  directed  that  they 
should  be  paid  in  full  if  the  balance  of  the  fund  permitted  it,  if 
not  they  were  to  be  paid  fro  rata. 
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1902 

MUNSIN 

V, 
COMRAOl. 

Saumdkrs 

V. 

Comrade. 
D1CK8OV 

V, 
COMRADS. 


These  were  three  actions  in  rem  for  the  recovery  of 
seamen's  wages. 

The  facts  are  stated  in  the  reasons  for  judgment. 

October  19,  1001. 
Dr.  Stockton,  for  the  plaintiffs  Mumen  and  Tingley  : 

In  this  case  my  clients  have  a  claim  for  seamen's 
wages.  They  were  prompt  in  pressing  their  claims 
and  obtained  a  decree  of  the  court  assessing  the  ^tS^, 
amounts  due ;  and  under  that  decree  the  vessel  has  — 
been  sold  and  the  proceeds  brought  into  the  Registry. 
No  application  was  made  by  other  parties  to  the  court 
to  stay  final  judgment,  or  to  ask  that  the  decree  be 
conditional  upon  other  claimants  ranking  according 
to  priority  of  claims.  The  costs  must  first  be  paid 
out  of  the  fund  in  court,  (1).  The  prior  petens,  or  one 
first  getting  a  final  decree,  if,  in  pari  conditione  with 
competing  claims,  ranks  next  after  the  claims  for 
costs.  (He  cites  The  Margaret  (2);  The  Saracen  (3); 
The  W.  F,  Safford  (4) ;  Tlu  Ciara  (5).  See  also,  The 
Markland  (6).  The  case  of  The  Desdemona  (7)  in  no 
way  conflicts  with  the  authorities  cited.  In  the  latter 
case  there  was  no  final  judgment  or  decree.  It  was  a 
case  of  primum  decretum^  by  which  the  court  put  the 
plaintiff  in  possession  of  the  vessel  where  the  proceed- 
ings were  in  pain,  no  appearance  having  been  given 
for  the  owner.  The  authorities,  it  is  submitted,  fully 
support  the  contention  of  the  plaintiffs,  that  as  their 
claims  are  for  wages,  and  are  in  pari  conditione  with 
all  competing  claims,  the  judgment  in  their  favour  . 
must  be  paid  in  full.   After  payment  of  the  costs  of  suit 

(1)  See  WiUiamd:Bruee*$  Adm.       ^3)  6  Moore.  P.  C.  56. 

Prac,    p.    468  ;    The  Immacolata      (4)  Lush.  71  ;  29  L.  J.  Ad.  109. 
Coneezione,  9  P.  D.  37.  (5)  Swa.  1. 

(2)  3  Hagg.  240.  (6)  L.  R.  3  A.  &  E.  340. 

(7;  Swa.  158. 
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1902  bringing  the   funds   into   court,   the  balance  of  the 

MuHSEN  fund,  if  any,  must  be  paid  according  to  the  priorities 

CoMBADB  ^^^^S  *h®  other  claimants. 

SABERS  December  3,  19U1. 

^-  O.  H.  F.  Belyea   for   the   plaintiff  Geo,    Saunders, 

*  whose  claim  amounted  to  $211.98,  filed  an  affidavit  of 

DiOTsoK  iiisolvency  of  owner  and  captain,  being  all  the  parties 

Comrade,  responsible  to  him  lor  his  wages,  and  contended  that 
jLrfniii«nt  the  court  should  administer  funds  on  equitable  prin- 

ot  Cowuutel, 

ciples  by  first  paying  all  the  costs  of  the  party  bring- 
ing the  vessel  into  court,  and  then  dividing  ihe 
remainder  pro  rata. 

The  cases  cited  by  Dr.  Stockton  have  nothing  to 
show  to  the  court  that  there  was  not  sufficient  property 
outside  of  the  ship  to  pay  claims,  and  the  equitable 
jurisdiction  of  the  court  not  being  invoked,  they  are 
distinguished  from  this  case. 

That  Saunders  being  in  court  before  decree  made 
in  the  first  claim,  the  court  must  recognize  his  equitable 
right  to  payment  on  equitable  principles  as  in  insolvent 
estates. 

The  fact  of  a  decree  being  had  in  the  first  claim 
should  not  debar  Saunders  from  participating  in  pro- 
ceeds of  sale,  as  the  vessel  had  been  attached  previous 
to  decree  and  he  was,  therefore,  before  the  court ;  and, 
according  to  practice,  the  decree  in  first  claim  was 
asked  for  and  obtained  without  notice,  and  notwith- 
standing the  second  suit  in  court.  We  are  all  here  now 
before  the  court  and  the  proceeds  of  sale  are  still  in 
court. 

(Cites  The  Markfand  (\),  The  Saracen  (2),  The  Wih 
Ham  F.  Safford  (8). 

/.  K,  Kelley  for  the  plaintiffs  J.  M,  Dickson  and  A. 
Dickson,   TJLy  clients  are  seamen  whose  claims  amount 

(i;  L.  R.  3  A.  &  E.  340.  (2)  6  Moore  P.  C.  56. 

(3)  Lush.  69. 
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to  $278.72.     The  court,  while  created  by  a  statute  of       l^ 
the  Parliament  of  the  Dominion  of  Canada,  is  governed    Mub 
by  the  general  rules  applicable  to  the  court  when   it 
was   one   of  the   system   of  Ecclesiastical  Courts  of 
England,  and  where  there  is  no  express  rule  will  adju- 
dicate upon  principles  of  equity  and  natural  justice.   ^^^^ 
The  doctrine  that  the  prior  petens  should  be  paid  in    Dia 
full,  in  eddem  conditione,  does  not  apply  to  seamen.  The   ^^j^J 
proceeds  of  the  res  having  been  brought  into  court       — 
will  be  administered  for  the  benefit  of  all  seamen  claim-  ^^^ 
ing  for  wages,  as  a  court  of  equity  would  administer 
an   insolvent  estate.     The   master  and  owner  of  the 
Comrade    being  insolvent,  the   seamen   cannot   have 
recourse  to  them,  but  must  rely  for  payment  out  of 
the  res.     It  is  established  by  the  Saracen  (1)  that  the 
court  has  power  to  administer  equity.    The  costs  of 
the  prior  petens    and    officials'   fees   it   is    admitted 
should  be  paid  in  full ;  but  the  principal  should  rank 
pro  rata  with  the  claims  of  the  other  seamen  whose 
actions  for  wages  have  been  brought  later  in  time  but 
before  a  decree  for  distribution  of  the  funds  has  been 
made  in  the   first   suit.     The  William  F.  Safford   (2) 
is  relied  on  by   text  book-writers   as   the  authority 
for  the  general  rule  cited  in  Williams    Sf   Bruce  (8), 
that  parties  being  in  pari  conditione  the  first  successful 
suitor  is  paid  in  full.    A  judgment  in  ^  case  is  autho- 
rity   for    nothing  more    than    the   legal    issues   de- 
cided.    The  William  F.  Safford  decided  nothing  more 
than:    (a)    That  seamen's    wages  should   be  paid   in 
full ;    (b)  That  a  bottomry  bond  given  under  circum- 
stances as  in  that  particular  case  will  be  paid  next ; 
(c)   That   necessaries   rank   after   these.     The    raison 
delre  for  the  proposition  laid  down  in  The  Saracen 
thdit  the  prior  petens  should  be  paid  first,  is  that  dili- 
gence should  be  rewal-ded.     This  argument  is  fully 


(I)  fi  Moo.  P.  C.  56.  (2)  Lu-h.  (51). 

3  P.  48 
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1902  met  by  conceding  the  payment  of  costs,  leaving  the 
MuNsiN  balance  of  the  proceeds  or  the  res  as  assets  in  the 
CoMRADx    ^*^^s  ^f  *^®  court  for  administration.     **  If  different 

demands  are  of  the  same  nature,  priority  in  beginning 

V.         the  suit  will  not  give  priority  in  payment  if  the  other 

CoMRADB.  demands  are  brought  to  the  attention  of  the   court 

DicKsoH    before  a  decree  in  the  first  suit  brought  is  rendered."  (1^ 

CoMRADi.  "^^^   court    will    take  judicial   notice  of  its  records, 

.  therefore,  the  argument  that    a  caveat  should  have 

orcoiinMi.  been  .filed  to  have  brought  the  other  claims  to 
notice  of  the  court  does  not  apply.  The  caveat 
is  used  where  no  other  suits  are  pending  at  the 
time  of  decree  in  first  suit.  The  court  will  not  make 
an  order  prejudicial  to  the  interests  of  one  suitor 
against  another  claiming  from  the  same  fund  without 
giving  all  claimants  a  hearing,  and  if  without  full 
information  a  prejudicial  order  is  made  the  court, 
having  power  to  control  its  own  orders,  will  vary  an 
order  or  decree  in  the  interest  of  justice.  In  the  cases 
of  The  Markland  (I),  The  Saracen  (2),  The  William. 
F.  Safford  iZ)^  the  matter  of  the  payment  of  seamen's 
wages  otherwise  than  in  full  over  other  claimants, 
was  not  before  the  court ;  and  it  is  not  possible  to  say 
what  the  court  would  have  decided  had  the  funds 
been  insufficient  to  pay  all  the  seamen  in  full.  In  all 
these  cases  the  prior  pelens  was  not  a  seaman. 

MoLeod,  L.  J.  now  (January  7,  1902)  delivered 
judgment. 

in  this  case  an  action  im  rem  was  commenced  against 
the  ship  Comrade  by  Miles  L.  Munsen  and  Elmer  D. 
Tingley,  seamen,  for  wages,  on  September  19,  1900. 
The  ship  was  arrested  but  no  bail  was  given  and  no 
appearance  was  filed,  and  on  October  Ifi,  1900,  the 

(1)  L.  R    3  A.  &  E.  340  ;   Par-    (2)  6  Moore  P.  C.  66. 
80118*  Admiralty,  p.  234.  (3)  Lush.  69. 
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plaintiffs  obtained  leave  to  proceed  ex  parte  and  set  the       1^02 
cause  down  for  trial  and  it  was  tried  on  the  19th  of    Mtobxv 
October,  being  undefended,  judgment  was  given  for   ^    ^* 

the  plaintiffs  and  their  claims  assessed  as  follows, —       

Munsen's  at  1 116  and  Tingley's  at  $89 ;  and  the  ship  was  ^^'^^^^^ 
ordered  to  be  sold,  and  on  the  27th  of  October  she  was  Comrade. 
sold  by  the  Marshall  for  $600,  which  money  is  now  in  Dicksoh 
the  Registry.  ComLdi. 

On  the  26th  of  September,   1900,   Geo.   Saunders,       

another  seaman,  commenced  an  action  in  rem  for  wages,  ,,4^;^^^^ 

the  summons  and   warrant  were  served  on  the  29th       

September  and  tiled  on  the  2nd  October.  No  appear- 
ance was  entered.  On  the  11th  October  James  M. 
Dickson  and  Almon  Dickson,  seamen,  issued  a  summons 
in  rem  for  wages.  No  appearance  was  entered.  Two 
other  claims  were  made,  one  for  necessaries  supplied 
the  ship  and  one  for  repairs  made  on  her,  but  as  she 
did  not  sell  for  enough  to  pay  the  costs  and  wages  due 
the  seamen  it  will  not  be  necessary  to  consider  them. 

On  the  8rd  of  December,  1900,  Dr.  Stockton,  the 
counsel  for  Munsen  and  Tmgley,  moved  to  have  their 
taxed  costs  and  also  the  amount  of  their  claims  paid 
out  of  the  fund.  And  on  the  same  day  the  claim  of 
Geo.  Saunders  was  assessed  at  $211.98,  that  of  Jas.  M» 
Dickson  at  $169.17  and  Almon  Dickson  at  $180.  When 
Dr.  Stockton  moved  to  have  the  plaintiffs'  costs  and 
claims  paid,  Mr.  Kelley  and  Mr.  Belyea,  representing 
James  M.  and  Almon  Dickson  and  Saunders,  whilst 
admitting  that  the  plaintiffs'  costs  were  a  first  lien  on 
the  fund  and  entitled  to  be  first  paid,  claimed  that  the 
parties  for  whom  they  appeared  being  seamen  and 
having  an  equal  maritime  lien  for  wages  with  the 
plaintiffs  were  entitled  to  rank  pro  rata  with  them  on 
the  balance  of  the  fund  for  their  claims. 

The  question  then  is,  whether  I  have  a  right  to  direct 
that  these  parties,  being  of  equal  degree,  Tiave  a  right 
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1002  to  rank  equally  on  the  fund  now  in  the  Registry.  In 
MrosDr  The  Saracen  (1)  it  was  decided  that  when  claimants 
CoxBADi.  ^®^®  ^^  equal  degree  the  court  would  gire  the  priority 

to  the  diligent  creditor,  that  is,  to  the  one  obtaining 

v^        the  first  judgment  and  that  decision  appears  to  have 
-CoMBADB,  ]yQQj^  foUowed  siuce  in  all  cases  where  the  parties  were 
DxcKBOM    of  equal  degree. 

CoMBiDB.  It  is  also  held  that  when  they  are  not  of  equal  degree, 
but  when  the  party  subsequently  claiming  has  a  legal 
priority  over  the  other,  his  priority  will  be  protected 
if  he  makes  application  before  the  money  has  actually 
been  paid  out. 

The  first  question  is,  has  there  been  a  final  decree  ?  I 
think  there  has  been.  The  plaintiffs  have  had  the  ship 
seized,  a  decree  for  sale  made  and  the  ship  sold,  and 
the  proceeds  brought  into  the  Registry  and  their  own 
claims  assessed,  and  all  that  now  remains  for  them  is 
to  reap  the  fruits  of  their  diligence  by  having  the 
money  paid  over  to  them. 

If  an  application  were  made  to  the  court  before  a 
decree  is  made,  the  court  would,  so  far  as  it  could 
facilitate  the  proceedings,  impose  such  conditions  as 
might  be  necessary  so  that  the  parties  might  share 
proportionately.  In  this  case  no  application  was 
made  until  after  decree  was  made  in  favour  of  the 
plaintiffs,  and  I  think  I  cannot  now  deprive  them  of 
the  benefits  of  their  diligence. 

The  order  of  distribution  will  be  : — 

(a)  Payment  of  plaintiffs  Muusen  and  Tingley's 
taxed  costs. 

(6)  Payment  of  plaintiffs'  clnims. 

(1)  6  Moore  P.  C.  56. 
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(c)  Payment  of  claims  of  Geo.  Saunders,  James  M. 
Dickson  and  Almon  Dickson  if  there  is  sufficient  to 
pay  them  in  full,  if  not,  they  will  be  paid  pro  rata. 

Judgment  accordingly/,       Saukdibs 

Solicitor  for  plaintiflfs  Munsen  and  Tingley  :    4-  A, 

Stockton, 


MuirsxN 

COMRADB. 


Solicitor  for  plainUff  Saunders:  O.  H.  V,  Belyea, 

Solicitor  for  plaintiflfs  J.  M.  and  A.   Dickson :  /.  K. 

Kelley. 


V, 
COMRADB. 

Dickson 

V. 
COMRADB. 
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1902       DAVID  FINDLAY  AND  WILLIAM  )  p,  ,,^^,^^^  . 
FINDLAY I  ^  L^^NTiFFS , 

AND 

THE    OTTAWA    FURNACE    AND  ) 

FOUNDRY    COMPANY  (Limi-  [  Defendants. 

tkd) ) 

InduUrial    Detiign — Cook  stove-^Imitation  —  Infringement — Injunction — 
CaneeUation  of  conJUeting  deeign. 

The  plaintiffs  were  registered  owners  of  an  industrial  design  for  a 
cook  stove,  called  the  "  Royal  Favorite,  9-25,"  which,  as  a  special 
article  of  their  manufacture,  had  become  well  known  to  the 
trade.  The  defendants  procured  one  of  the  said  stoves,  caused  a 
model  to  be  made  of  it,  and  with  some  minor  alterations,  chiefly 
in  the  ornamentation,  manufactured  a  store  called  the  ^' Royal 
National,  9-25,"  and  subsequently  registered  it  as  an  industrial 
design.  In  an  action  by  the  plaintiffs  for  infringement  and  for 
an  order  to  expunge  defendants'  design  from  the  register,  the 
weight  of  evidence  established  that  the  defendants'  design  was  axt 
obvious  imitation  of  that  of  the  plaintiffs. 

HeM,that  the  defendants  should  be  enjoined  from  infringing  the  plain- 
tiffs' design,  and  that  the  registration  of  that  of  the  defendants- 
should  be  expunged  from  the  register. 

1  HIS  was  an  action  to  restrain  the  infringement  of  the 
plaintiffs'  industrial  design  for  a  cooking  stove,  and  to 
expunge  from  the  register  a  design  registered  by  the 
defendants. 

March  1,  1902 

The  case  was  tried  at  Ottawa,  argument  being  post- 
poned until  March  4th,  1902. 
The  facts  of  the  case  were  as  follows : — 
The  plaintiffs  were  doing  business  as  manufacturers 
of  stoves  at  Carleton  Place,  On t.,  and  had  registered  an 
industrial  design  in  the  Department  of  Agriculture,  at 
Ottawa,  for  a  cooking  stove  which  is  now  known 
to  the  trade  as  the  "  Royal  Favourite,  9-25.'  The  dia- 
gram marked  **A"  on  the  following  page  is  a  represen- 
tation of  the  plaintiffs'  stove. 
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The   defendants  were  an    incorporated  joint-stock       1®^ 
company  carrying  on  the  trade  and  business  of  iron-    Fdidlat 
founders  and  manufacturers  of  stoves  in  the  City  of      j^^ 
Ottawa,  Ont.     A  short  time  after  they  had  commenced     Ottawa 
business,  they  procured  a  stove  made  by  plaintiffs       j^^ 
according  to  their  registered  design,  took  it  apart  and   n^^^I 
made  a  set  of  patterns  of  the  parts.     From  these  pat- 
terns the  defendants  made  a  stove  known  as  the 
•*  Royal  National,  9-25  ".   They,  however,  made  altera- 
tions in  the  ornamental  scroll-work  of  the  stove,  and 
adopted  a  different  medallion ;  they  also  made  some 
minor  alterations  in  the  interior  construction  of  the 
stove.     ThB  exterior  top  was,  with  the  exception  of  the 
name,  practically  the  same  as  that  of  the  plaintiffs' 
stove.    The  diagram  marked  *'  B "  on  page  339  is  a 
representation  of  the  defendants'  stove 

The  defendants'  manager,  being  examined  on  disco- 
very, described  as  follows  the  method  his  company 
pursued  in  preparing  the  model  for  their  stove : 

Q.  Where  did  you  get  the  stove  ? — A.  We  bought  it 
from  Burton  Harum. 

Q.  Who  is  he  and  what  does  he  do  ? — A.  He  is  a 
stove  dealer. 

Q.  In  Ottawa?— Yes. 

Q.  Did  he  procure  it  at  the  request  of  the  company, 
or  did  you  thsppen  just  to  buy  it  from  him? — ^^A.  We 
asked  him  to  buy  a  stove  of  that  description. 

Q.  Did  you  ask  him  to  buy  the  f  indlay  "  Royal 
Favorite,  9-25"?— A.   Yes. 

Q.  And  he  got  the  stove  and  supplied  your  company 
with  it?— A.  Yes. 

Q.  When  was  that  ? — A.  I  could  not  give  you  the 
date  of  it  at  the  present  moment. 

Q.  You  s«y  you  do  not  remember  ?— A.  I  could  not 
tell  you  the  date,  some  time  in  the  fall  of  1901. 
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1902  Q.  I  am  looking  at  a  letter  here  from  Findlay  Bro- 

FiNDLAT  thers  to  the  defendants  of  the  18th  October  last  in 

J^^  which  they  draw  attention  to  the  fact  that  they  learn 

Ottawa  that  you  had  got  one  of  the  *'  Royal  Favorite  "  stoves 

j^jy  from  B.  Haram  ?— A.  Yes. 

Foundry  q^  it  would  be  about  that  time  ?— A.  Yes,  it  would 

COMPAHT.    ,  ,  ,  . 

be  about  that  time. 

Vr*^^^       Q.  Then,  having  got  that  stove  what  did  you  do 
•"""       with  it? — A.  We  redressed  it. 

Q.  Did  you  take  it  apart  ? — A.  Yes. 

Q.  And  what  else  did  you  do  with  it? — A.  We 
made  a  set  of  patterns  of  it. 

Q.  Made  a  set  of  patterns  of  the  parts  ? — A.  Of  a 
similar  size. 

Q.  Made  a  set  of  patterns  of  the  parts  of  the  stove 
that  you  took  apart  ? — A.  Yes. 

Q.  Did  you  do  anything  in  the  way  of  altering  the 
work  upon  the  stove  ? — A.  Yes. 

Q.  You  did  something  ? — A.  Yes,  considerable. 

Q.  That  is,  you  made  alterations  in  the  scroll-work  ? 
A.  Yes,  and  the  interior. 

Q.  You  made  alterations  in  the  scroll-work? — A  Yes. 

Q.  And  you  put  a  medallion  of  a  different  pattern 
from  that  which  was  on  the  *'  Royal  Favorite "  ? 
A.  Yes. 

Q.  How  did  you  make  the  alterations  in  the  scroll- 
work ? — A.  We  used  parts  of  the  scroll-work  of  our 
furnaces. 

Q.  I  am  not  asking  what  scrolls  you  used,  but  how 
did  you  make  the  alterations  on  the  iron,  on  the  metal 
ol  the  stove  that  you  bought  in  order  to  make  patterns 
of  it  ? — A.  Well,  we  simply  took  off  and  added  in 
different  places. 

Q.  I  want  to  know  how  it  was  done  ?  Did  you  file 
it  off  or  saw  it  off?  -  A.  Yes,  we  ground  part  of  it  off 
with  an  emery  wheel. 
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Q.  You  ground  part  of  the  scrolls  that  were  on 
Findlay's  stove  ?— A.  Yes. 

Q.  And  how  did  you  put  on  the  additions  that  you 
made  ? — A.  Well,  we  took  patterns  from  our  furnaces : 
we  run  those  in  lead  or  block  tin,  and  cut  out  the 
lettering,  and  added  in  that  way,  running  it  in  brass 
afterwards. 

Q-  And  you  attached  that  to  the  parts  of  the  stove 
which  you  used  as  patterns  in  the  same  way  ? — A.  Yes. 

Q.  And  then  that  made  the  completed  pattern  ? — 
A.  Yes. 

Q.  With  what  was  on  before  ? — A.  Yes,  brass  parts 
were  added. 

Q.  For  instance,  just  to  illustrate  that,  here  are  two 
stoves,  exhibits  attached  to  an  affidavit  filed  on  the 
16th  January  last  Just  one  instance  we  will  take, 
not  to  multiply  evidence.  On  the  fuel  door  you 
ground  off  this  small  scroll  at  the  top  of  the  door? — 
A.  I  think  we  took  this  all  off. 

Q.  You  took  off  part  of  the  scroll  on  the  top  of  the 
fuel  door,  and  then  you  added  a  piece  like  that,  like 
what  is  on  the  "  Royal  National "  stove  exhibited  on  the 
same  affidavit? — A.  Yes. 

Q.  That  is  an  instance  of  the  way  you  made  the 
alterations  ? — A.  Yes. 

Q.  Then  did  you  make  any  alterations  on  the  inside 
of  the  stove  ? — A.  Yes,  sir. 

Q.  That  is,  the  mechanical  construction  of  the  stove 
inside  you  altered  :  is  that  what  you  mean,  or  was  it 
merely  in  the  shape  of  things  that  were  inside?  — 
A  The  construction  of  all  stoves  is  similar. 

Q.  Grive  me  an  instance  of  any  alteration  you  made 
on  the  inside  in  the  shape  or  pattern  of  what  was 

there  ?--A.  The  firebox  linings.     We  altered  them 

altogether  in  the  back. 
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1902  Q.  That  is,  you  altered  the  pattern  ?— A.    Yes  ;  of 

FiKDLAT    course  a  fire-brick  is  a  fire-brick  in  any  stove. 

The  ^'  ^^^  niade  some  differences  in  the  pattern  of  the 

Ottawa    inside  of  the  firebox  ?  —A.  And  in  the  front  of  the 
Furnace    /.    i  , 

AND       firebox  also. 

Foundry        q.  Inside  ?— A.  Yes 

Q.  On  the  top  of  the  store  you  did  not  make  any 

**    alteration  either   in  the  figures  or  their  position,  of 
9-25  ?— A.  No. 

Q.  You  left  that  exactly  the  same?— A.  9-25  is 
9-25. 

Q.  You  did  not  make  any  difference  :  you  just  used 
the  top  of  the  stove  as  a  pattern,  just  as  it  was? — 
A.  Yes. 

Q.  And  on  the  inside  parts  of  the  stove  you  did  not 
make  any  difference  in  the  figures  and  letters  that 
were  there,  **  Roy.'*  for  instance,  9-25  ? — A.  We  have 
got  **  Royal". 

Q.  You  left  that  there  ?— A.  Yes. 

Q.  Just  as  it  was  ?  —A.  Yes,  sir. 

Q.  And  these  figures  or  letters — that  is  **  Roy.  9-25  " 
— you  left  them  just  exactly  as  they  were  upon  the 
parts  of  the  stove  inside  of  the  "Royal  Favorite  "  ? — 
A.  Yes. 

Q.  You  left  it  the  same  in  your  "Royal  National? " 
— A.  Yes. 

Q.  Who  designed  these  changes  that  were  made  ?  — 
A.  Mr  Baird,  foreman  of  the  shop,  and  myself. 

Q.  The  general  size  and  shape  of  the  stove  was  the 
«ame  ? — A.  Very  much  similar  in  size  ;  there  might  be 
a  fraction  of  an  inch  difference. 

Q.  It  was  intended  to  be  :  if  you  used  one  of  them 
as  a  pattern,  you  would  naturally  make  it  exactly  the 
same  size  as  the  one  you  used  ? — A.  Yes,  or  pretty 
near  it. 
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Upon  the  question  of  obvious  imitation,  and  as  to 
the  liability  of  the  public  being  deceived  into  buying 
the  defendants'  stove  for  that  of  the  plaintiffs',  the 
following  evidence  for  and  against  that  theory  was 
submitted  at  the  trial  :-^ 

William  Slrahan,  a  stove  dealer  in  Ottawa  of  twenty 
years  experience,  stated  that,  in  his  opinion,  there  was 
so  much  similarity  between  the  stoves  that  an  ordinary 
customer  might  easily  purchase  the  defendants*  stove 
in  mistake  for  that  of  the  plaintiffs. 

Josrph  Boyden,  whose  experience  in  the  business  of 
buying  and  selling  stoves  in  Ottawa  covered  a  period 
of  some  twenty-five  years,  was  asked : 

Is  the  similarity  such  as  from  your  experience  a 
purchaser  would  be  likely  to  take  the  one  for  the 
other,  the  "  Royal  National  "  for  the  "  Royal  Favorite  ". 

*'  A.  Well,  I  would  decidedly  say  that  if  the  two 
stoves  were  not  present  it  would  be  a  very  difficult 
matter.  For  instance  if  the  customer  looked  at  one 
stove  in  my  place,  and  we  will  say  went  to  another 
dealer  and  looked  at  the  other  stove,  it  would  be  a 
very  difficult  matter  for  them  to  define,  or  tell,  which 
was  which  ". 

Frank  Esmond,  a  dealer  in  stoves  of  eighteen  years 
experience,  said,  on  direct  examination,  that  the  two 
stoves  were  practically  the  same.  On  cross-examina- 
tion he  expressed  the  opinion  that  even  an  ordinary 
customer  who  wanted  to  buy  the  *' Royal  Favorite" 
stove,  and  knew  the  design,  might  buy  the  **  Royal 
National "  for  it 

John  C.  Enriffht,  who  had  thirty-five  years  experience 
in  the  stove  trade,  said  he  thought  that  an  ordi- 
nary purchaser,  coming  into  a  store  and  not  observing 
the  name,  might  mistake  the  "  Royal  National  '*  for 
the  **  Royal  Favorite."  Leaving  out  the  difference  in 
the  name  and  a  difference  in  the  ornamentation  he  did 
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1902  not  think  that  there  would  be  any  difficulty  in  selling 

FI5DLAT  one  store  for  the  other. 

^^  **Q.  If  you  take  off  the  name  of  the  manufacturer, 

Ottawa  and  the  name  of  the  stove,  and  have  the  two  stoves 

j^jiD  standing  together,  it  would  be  a  difficult  matter  for 

Foundry  anyone  to  tell  ? 

COMPAJEIT.  ^ 

•*A.  You  take  the  hearth-plate  off  the  "Royal 
Favorite,'*  and  the  nickel  medallion  off  the  oven  door, 
and  change  them  around,  it  would  be  very  hard  to  say 
which  was  which." 

Thomas  H.  P^ctiia/,amanufacturer  of  stoves,  thought 
that  there  was  a  very  strong  resemblance^between  the 
stoves  in  respect  of  design,  dressing  and  construction. 
There  was  also,  in  his  opinion,  some  similarity  in  the 
names.  Some  purchasers  would  be  deceived  by  the 
similarity,  others  would  not,  in  his  opinion. 

Robert  McAlleUj  having  a  dozen  years'  experience  in 
the  stove  trade,  said  that,  assuming  a  dealer  would 
act  lairly  and  honestly  in  conducting  a  sale,  the  aver- 
age customer  would  not  be  deceived  into  buying  the 
"  Royal  National  "  for  the  "  Royal  Favorite." 

John  Kerr,  who  had  from  ten  to  fifteen  years  expe- 
rience in  buying  and  selling  stoves,  expressed  the 
view  founded  upon  his  experience,  that  there  were  no 
incautious  buyers  of  stoves.  He  thought  that  an 
average  purchaser  would  not  be  deceived^by  any  out- 
ward similarity  in  appearance  of  the  two  stoves  in 
question  into  purchasing  the  defendants'  stove  for  that 
of  the  plaintiffs. 

Upon  the  question  of  originality  of  design  in  the 
plaintiffs'  stove,— 

John  Baird,  one  of  the  defendants'  employees,  and 
having  twenty-five  years  experience  in  stove-making, 
said  that  there  was  nothing  new  in  the  design  of  the 
plaintiffs'  stove.  "  I  cannot  place  anything  in  that 
stove  that  Mr.  Findlay  has  registered  that  we  cannot 
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in  some  other  stoves  find  something  very  similar,  if 
not  the  very  same." 

March  4,  1902. 

The  argument  of  the  case  now  took  place  at  Ottawa. 

W.  D,  HiPgg^  K.  C,  for  the  plaintiflfs,  contended  that 
there  was  a  clear  case  of  intentional  imitation  appa- 
rent upon  the  evidence.  The  plaintiffs'  stove  was  deli- 
berately taken  to  pieces  and  models  prepared  from  it 
by  the  defendants.  The  two  stoves  are  practically 
made  from  the  same  design. 

[By  the  CtoURT. — You  would  contend  that  there  is 
an  obvious  imitation  by  the  defendants  of  the  plain- 
tiffs' stove.] 

Yes. — ^The  public  is  likely  to  be  deceived  into 
buying  the  defendants'  stove  for  that  of  the  plaintiffs', 
and  even  in  the  absence  of  fraud  the  defendants  ought 
to  be  restrained  under  the  authorities.  (Oites  Harper 
V.  Wright  (1) ;  Hecla  Foundry  Company  v.  Walker  (2) ; 
Grafton  v.  Watson  (8) ;   Sen-Sen  v.  Brittens  (4). 

On  the  question  of  jurisdiction,  I  think  this  court 
has  a  clear  right  to  grant  the  remedy  sought  by  the 
plaintiffs.  While  there  may  be  som^  doubt  upon,  the 
Trade-Marks  and  Industrial  Designs  Amendment  Act, 
54-55  Vict.  ch.  85,  there  is  certainly  none  under  the 
Exchequer  Court  Amendment  Act,  54-55  Vict.  c.  26 
sec.  4,  which  expressly  gives  the  court  jurisdiction  in 
respect  of  actions  for  infringement  of  industrial  designs 
as  well  as  of  those  seeking  to  expunge  registration,  or 
to  vary  or  rectify  the  register.  That  jurisdiction  has 
never  been  taken  away  expressly  or  by  implication. 

O.  F.  Henderson,  for  the  defendants,  claimed  that 
under  the  guise  of  an  industrial  design  the  plaintiffs 
were  seeking  the  protection  of  a  patent.  There  is  the 
greatest  difference  between  the  two.    The  plaintiffs 
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1909       cannot  prevent  us  from  manufacturing  a  cook  stove 
Fdedlat    when    all    they  have    registered  is  an    ornamental 
rjj^       design  for  a  cook  stove.    If  we  differentiate  the  oma* 
Ottawa    mentation,  we  have  a  clear  right  to  manufacture  a 
A]i]>       stove  of  the  shape  and  dimensions  of  that  of  the 
^^j^2Sf.  Pl^^tiffs.    All  the  witnesses. say  there  is  nothing  new 
in  the  plaintiffs'  stove,  nor  anything  original  for  that 
matter  in  the  ornamentation.    These  facts  distinguish 
the  case  from  Harper  v.  Wright  (1) ;  where  the  cathe- 
dral design  of  the  stove  was  new.  (Re  Clarke's  Design 
(2) ;  Payton  v.  SnHling  (8) ;  DeKuyper  v.  Van  Duiken 
(4) ;  RoUasofi's  Design  (5). 

So  long  as  we  do  not  imitate  the  ornamentation,  the 
configuration  ot  the  stove  in  the  opinion  of  the  wit- 
nesses here  is  not  an  element  of  deception.  (Cites 
Le  May  v.  Welch  (6) ;  Morton\s  Design  (7) ;  Holdsworth 
V.  McRjae  (8), 

W,  D.  Hogg,  K.C.,  replied,  citing  Saxlehner  v. 
Avollinaris  Co.  (9). 

At  the  conclusion  of  the  argument,  the  following 
judgment  was  delivered  by  the  JtJDGE  OF  THE  Bxche- 
QUER  Court  : 

I  do  not  think  anything  would  be  gained  by  reser- 
ving this  case.  It  is  largely  a  question  of  fact  that  is 
to  be  determined,  and  the  question  has  been  very  fully 
discussed.  I  have  no  doubt  that  I  have  jurisdiction  in 
the  matter,  and  I  think  it  clear  that  the  plaintiffs 
have  a  registered  design  in  respect  of  which  they  are 
entitled  to  protection. 

As  to  the  law  bearing  on  the  case,  it  is,  I  think,  to 
be  found  in  the  cases  mentioned  during  the  argument, 

(1)  [1896]  1  Ch.  142.  (5)  16  Cutl.  P.  C.  447. 

(2)  13  Cutl.  P.  C.  358.  (6)  28  Ch.  D.  24. 

(3)  17  Cutl.  P.  C.  57.  (7)  17  CutL  P.  C.  171. 

(4)  4  Ex.  C.  R.  71.  (8)  L.  R.  2  H.  L.  380. 
(9)  66  L.  J.  Ch.  533  ;  [1897]  1  Ch.  893. 
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those  referred  to  In  re  Melchers  (1),  that  is  Harper  v.  1902 

Wright^  Holdsworth   v.  McCrea,   The   Hecla  Foundry  Findlat 

Coy's  case  ;  and  the  case  of  Oliver  v.  Thornley  (2),  and  ,^ 

other  cases  that  have  been  referred  to  on  the  argument  Ottawa 

Then  as  to  the  question  of  imitation,  it  seems  to  me,  ^^d 

that  the  stove  the  defendants  are  making,  the  "  Royal  ^^drt 

National ",  is,  as  it  is  now  manufactured,  an  obvious  


imitation  of  the  plaintiffs'  "  Royal  Favorite  "  for  which  r*r 
the  latter  have  a  registered  design.  I  do  not  think  • — 
I  am  called  upon  to  express  any  opinion  as  to  whether 
or  not  the  defendants  might  make  a  stove  similar  in 
dimensions  and  shape  to  the  "  Royal  Favorite "  that 
would  not  be  an  imitation  of  the  '*  Royal  Favorite  ". 
The  only  question  here  is  whether  the  "  Royal 
National "  is  an  imitation  or  infringement  of  the 
plaintiffs*  registered  design,  and  I  think  it  is.  I  con- 
fine myself  to  that  issue,  and  I  hold  myself  free  to 
deal,  upon  its  merits,  with  any  other  case  that  may 

arise. 
Now  as  to  the  remedy, — I  think  the  plaintiffs  are 

entitled  to  an  injunction  against  the  manufacture  and 
sale  of  the  **  Royal  National "  stove  in  the  form  in 
which  it  has  been  manufactured,  and  with  the  design 
adopted  by  the  defendants.  I  do  not  say  that  the 
defendants  are  not  entitled  to  manufacture  a  stove  to 
be  called  the  **  Royal  National ",  only  that  they  are 
not  to  manufacture  it  in  the  form  and  with  the  design 
shown  in  evidence  in  this  case.  I  agree  with  Mr. 
Henderson  that  if  an  injunction  should  be  granted 
there  should  also  be  an  order  to  expunge  from  the 
Register  of  Industrial  Designs  the  defendants'  regis- 
tration of  the  **  Royal  National  ".  There  will  be  such 
an  order. 

On  the  question  of  the  disposition  to  be  made  of  the 
"Royal  National"  stoves    already  manufactured  by 


(1)  6  Ex.  C.  R.  at  p.  101.  (2)  13  Cutl.  ?.  C.  490. 
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l^<>2       the  defendants,  1  understand  the  parties  to  say  that  it 

FiMDLAT    is  possible  that  they  can  come  to  an  agreement  as  to 

f^^       that ;  but  if  they  are  not  able  to  do  so  there  will  be  a 

Ottawa    reference  to  the  Registrar  to  ascertain  how  many  there 

AND       are  of  such  stoves,  and  the  question  of  the  disposition. 

Comply    *^  ^®  made  of  them  will  be  reserved  until  after  his 

report  is  made. 

I  think 
be  taxed. 


j«d^«Bt.       ^  think  the  plaintiflFs  are  entitled  to  their  costs,  to 


Judgment  accordingly. 

Solicitors  for  plaintiffs  :  O'Connor,  Hogg  Sf  Magee. 

Solicitors  for  defendants :  McCraken,   Henderson   Sc 

McDougaL 
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In  the  matter  of  the  petition  of  right  of  i^^ 

HENRY  TUCKER Suppliant;      "^JZ, 

a:sd 
HIS  MAJESTY  THE  KINQ Respondent. 

Demurrer  to  petition  of  right-^Claim  for  services  rendered  as  Commissioner 
under  R,S.C.  c,  115 — Payment — Pvhlic  office. 

A  person  appointed  under  the  provisions  of  chapter  115,  Revised  Sta- 
ttUes  of  Uanada,  as  a  Commissioner  to  investigate  and  report  upon 
improper  conduct  in  office  of  an  officer  or  servant  of  the  Crown 
cannot  recover  against  the  Crown  payment  for  his  services  as  such 
Commissioner,  there  being  no  provision  for  such  payment  in  the 
said  enactment  or  otherwise. 

2.  The  service  in  such  a  case  is  not  rendered  in  virtue  of  any  contract 

but  merely  by  virtue  of  appointment  under  the  statute. 

3.  The  appointment  partakes  more  of  the  character  of  a  public^ office 

than  of  a  mere  employment  to  render  a  service  under  a  contract 
express  or  implied. 

Demurrer  to  a  petition  of  right  asking  payment 
of  a  sum  of  money  for  services  claimed  to  have  been 
rendered  as  a  Commlssionner,  appointed  under 
chapters  114  and  115  of  The  Revised  Statutes  of  Canada, 
to  report  upon  the  alleged  misconduct  In  office  of  a 
servant  or  officer  of  the  Crown. 
The  Petition  of  Right  was  as  follows : 

1.  That  your  Suppliant  was  admitted  to  the  practice 
of  law  as  an  Advocate  and  Barrister,  in  the  month  of 
January,  in  the  year  1885,  and  during  all  the  times 
hereafter  mentioned,  he  was,  and  still  is  a  practising 
Advocate  and  Barrister  in  and  for  the  Province  of 
Quebec,  residing  in  the  City  of  Montreal. 

2.  That  by  instrument  in  writing  under  the  signa- 
ture of  the  Hon.  Andrew  Gr.  Blair,  Minister  of  Rail  ways 
and  Canals,  your  Suppliant  was  appointed  a  Commis- 
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1902       sioner  under  chapters  114  and   115  of  The   Revised 
TvcKXR    Statutes  of  Canada^  said  instrument  being  in  the  words 
THiKnro.  following,  to  wit : 

**  The  undersigned,  Minister  of  Railways  and  Canals, 

of  Facta.  "  hereby  nominates  and  appoints  you,  Henry  Tucker, 
"  Barrister,  of  Montreal,  P.Q.,  a  Commissioner,  under 
"  chapters  114  and  115  of  the  Revised  Statutes  of 
"  Canada,  to  investigate  and  report  upon  all  charges 
*'  of  active  political  partisanship,  or  of  improper  con- 
"  duct  of  any  kind  in  his  office,  which  have  been 
"  preferred  against  Gr.  Herbert  Simpson,  Superinten- 
"  dent  of  the  Grenville  and  Carillon  Canal,  Town  of 
*'  Carillon,  County  of  Argenteuil,  or  which  may  here- 
**  after  be  preferred  ^against  him,  and  remitted  to  you 
"  by  me.  " 

'*  And  you  are,  as  such  Commissioner,  by  virtue  of 
"  said  Chapters,  authorized  and  empowered  to  execute 
"  and  perform  all  acts  in  and  by  the  said  Chapters 
'*  authorized  to  be  done,  in  holding  the  said  investiga- 
"  tion  into  the  charges  aforesaid.  " 

**  Dated  at  Ottawa,  this  27th  day  of  November, 
"  A.  D.,1897.  " 

"  (Signed)        ANDREW  a.  BLAIR, 

"  Minister  of  Railways  and  Canals,'' 

8.  That  at  the  City  of  Montreal  on  the  17th  January, 
1898,  by  letter  addressed  to  the  said  Minister  of  Rail- 
ways and  Canals,  your  Suppliant  accepted  the  said 
Commission,  and  from  the  said  17th  January,  1898, 
until  the  12th  May,  1898,  your  Suppliant  employed  a 
large  portion  of  his  time  in  investigating  the  matters 
referred  to  him  under  said  Commission. 

4.  That  in  connection  with  the  said  charges,  one 
Labelle  had  previously  been  sent  by  the  said  Depart- 
ment of  Railways  and  Canals  to  make  a  private  report 
to  the  Department,  and  also  previously  to  your  Sup- 
pliant's appointment,  a  large  amount  of  correspondence 


Digitized  by  VjOOQ IC 


VOL.  VIL]       EXCHEQUER  COURT  REPORTS.  363 

had  been  had  by  the  said  Department  with  diflFerent       1802 
persons  in  the  said  County  of  Aigenteuil,  and  a  large     Tuoteb 
number  of  aflBidavits  had  been  taken  and  supplied  to  thb^j,,^ 

the  said  Department,  all    of  which  are  now  in  the 

possession  of  the  said  Department  of  Railways  and   mt  v»et«. 
Canals  at  Ottawa. 

5.  That  previously  to  commencing  his  own  investi- 
gations, your  Suppliant  had  to  peruse  and  collate  the 
report  of  the  said  Labelle,  and  the  said  correspondence 
and  affidavits,  which  took  a  great  deal  of  time,  care 
and  attention. 

6.  That  in  connection  with  said  investigation  your 
Suppliant  was  obliged  to  spend  a  great  deal  of  time 
away  from  his  office  in  Montreal,  in  the  said  County  of 
Argenteuil,  and  other  places,  interviewing  different 
persons,  in  correspondence,  and  in  examining  numerous 
witnesses  under  oath,  and  prepared  a  report  of  his 
proceedings  under  said  Commission,  the  whole  of 
which  he  remitted  to  the  Department  of  Railways  and 
Canals  at  Ottawa. 

7.  That  your  Suppliant  performed  a  large  amount 
of  work  in  interviewing  different  parties  and  in  taking 
information  from  the  parties  who  were  prosecuting 
said  charges,  and  in  travelling,  which  does  not  appear 
by  any  voucher 

8.  That  the  nature  of  the  service  rendered  by  your 
Suppliant  in  said  investigation  were  judicial  as  well 
as  inquisitorial,  requiring  a  knowledge  of  law  and  the 
rnles  of  evidence. 

9.  That  a  statement  of  said  services  was  rendered  by 
your  Suppliant  to  the  said  Department  of  Railways 
and  Canals,  on  or  about  the  said  1 2th  day  of  May, 
1898,  and  which  is  now  in  the  possession  of  the  Depart- 
ment of  Railways  and  Canals  at  Ottawa. 

10.  That  the  said  services  rendered  as  aforesaid  are 
well  worth  the  sum  of  $800.00,  which  your  Suppliant 


Digitized  by  V:iOOQIC 


of  Facts. 


354  EXCHEQUER  COURT  REPORTS.        [VOL.  VIL 

1902  is  entitled  to  have  and  recover  for  the  reasons  aforesaid, 
Tucker  with  interest  from  the  12th  day  of  May,  1898. 
ThbKihg  Wherefore  the  said  Suppliant  prays  that  His 
Majesty  be  ordered  and  adjudged  to  pay  unto  the 
Suppliant  the  sum  of  $800.00  with  interest  from  the 
12th  day  of  May,  1898,  and  costs  distraits  to  the 
undersigned  Attorney. 

To  the  Petition  of  Right  a  demurrer  was  filed  by 
the  Crown  as  follows : 

The  Honourable  David  Mills,  His  Majesty's  Attor- 
ney-General for  the  Dominion  of  Canada,  on  behalf  of 
His  Majesty  :  Demurs  to  the  whole  of  the  Suppliant's 
Petition  of  Right  and  says  that  the  same  is  bad  in  law 
on  the  ground  that  the  Petition  does  not  allege,  nor  do 
the  facts  set  out  or  disclose  any  contract  between  the 
Petitioner  and  the  Crown  either  express  or  implied,  or 
any  other  matter  giving  rise  to  any  obligation  or  cause 
of  action  against  the  Crown. 

January  13,  1902. 

The  case  was  heard  at  Ottawa. 

E.  L.  Neiocombe,  K.  C,  in  support  of  the  demurrer, 
argued  in  substance  as  follows : — The  demurrer  filed 
on  behalf  of  the  Crown  alleges  that  there  is  no  con- 
tract or  cause  of  action  against  the  Crown  arising  upon 
the  facts  set  out  in  the  petition  of  right.  So  that  the 
question  before  your  lordship  is  a  very  simple  one, 
viz :  Whether  the  facts  alleged,  and  which  are 
admitted  for  the  purposes  of  this  demurrer,  give  rise 
to  any  obligation  on  the  part  of  the  Crown  to  pay  the 
money  claimed,  or  any  sum  of  money,  to  the  suppliant. 

The  suppliant  alleges  that  he  was  employed  by  the 
Minister  of  Railways  and  Canals,  by  virtue  of  and  n 
execution  of  certain  powers  alleged  to  be  reposed  in 
him,  to  make  a  certain  investigation  into  the  conduct 
of  an  officer  or  servant  of  the  Crown.   Those  are  pract- 
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ically  all  the  facts  upon  which  the  suppliant  relies,       '^2 
and  1  take  it  that  the  only  ground  upon  which  he     Tu^b 
undertakes  to  support  the  petition  is  that  of  contract.  ,j,^^  kisiq 

Now  it  is  not  a    statutory  action,   and  there  is  no       

remedy  at  common  law.    There  is  no  express  contract,  o'couwi. 
Then  can  the  suppliant  say  there  is  an  implied  con- 
tract here  ?    I  say  that  there  is  no  power  reposed  in 
the  Minister  which  would  give  rise  to  any  contract  or 
promise  by  which  the  Crown  would  be  obliged. 

He  cites  Feather  v.  The  Queen  (1) ;    Windsor  db  Anna- 
polis Ry.  Co.  V.  The  Queen  (2) ;  Thbin  v.  The  Queen  (3). 
There  was  no  sam  of  money  placed  at  the  disposal 
of  the  Minister  or  the  Crown  to  pay  the  suppliant. 

[By  the  Court  : — Was  there  any  special  grant  out  of 
which  the  suppliant  might  have  been  paid?l 

No.  But  the  principal  point  which  I  desire  to  present 
to  the  court  is  this,  namely,  that  if  the  matter  between 
the  suppliant  and  the  Minister  is  anything  at  all,  it  is 
a  statutory  appointment,  and  is  not  a  contract.  The 
appointment  is  statutory,  but  there  is  no  provision  in 
the  statute  for  the  payment  of  the  person  executing 
the  appointment  or  commission.  In  other  words  there 
is  no  statutory  action.  The  statutes  governing  the 
question  are  chapters  114  and  115,  Revised  Statutes  of 
Canada.  Chapter  114  enables  the  Governor  in  Council 
to  appoint  a  commissioner ;  that  is  where  the  matter 
is  of  general  importance.  Chapter  115  provides  for 
the  appointment  of  a  commissioner  for  a  more  parti- 
cular purpose.  In  chapter  115  the  Minister  is  author- 
ized, under  the  authority  of  the  Governor  in  Council, 
to  appoint  an  officer  to  investigate  and  report.  The 
commission  in  this  case  could  not  have  been  issued 
but  for  the  statute,  and  the  commissioner's  powers, 
and  the  provision   for    his  payment  must  be  found 

(1)  6  B.  &  S.  257.  (2)  11  App.  Caa.  607. 

(3)  16  C.  B.  N.  S.  310. 
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1902       within  that   statiile.     He  cites   Comyns'   Digest,  (1)  • 

TuOTCB     Todd's   Parliamentary    Government   in    England,    (2)  ; 

The  King,  ^^^^^v'^  Prerogatives  of  the  Crown  (3),  The  King  v.  Bower 

(4).  Bacon's  Abridgement,  (5).     Then  as  to  the  power 

of  Counsel,  of  the  Ctowh  to  issue  a  commission  of  the  kind  referred 
to  in  the  petition  of  right,  see  19  Am.  Sf  Eng.  Ency,  of 
Law,  Vo.  •  Public  Offices/  (6) ;  Buckley  v.  Edwards,  (7). 
I  put  the  case  upon  the  ground  that  the  employ- 
ment was  given  in  execution  of  a  statutory  power  on 
the  part  of  the  Government,  and  whether  the  party  to 
whom  the  commission  issued  would  be  compelled  to 
execute  it  is  not  the  question.  If  there  is  no  provision 
for  the  payment  of  the  officer,  no  statutory  appropria- 
tion for  it,  he  cannot  come  into  court  and  succeed  in 
obtaining  compensation  for  his  services. 

If  the  suppliant  had  put  his  declaration  in  the  form 
of  the  common  law  counts,  viz  :  for  work  done,  etc.,  at 
the  request  of  the  Crown,  possibly  we  could  not  have 
demurred,  but.upon  the  facts  alleged  in  the  petition, 
clearly  the  Crown  is  not  responsible  in  respect  of  the 
remedy  sought  by  the  suppliant. 

S.  P.  Leet,  K.C.,  contra  :  The  cases  cited  by  counsel 
for  the  Crown,  are  all  cases  decided  under  American 
law  and  with  reference  to  peculiar  State  or  municipal 
constitutions  and  I  submit  that  that  they  do  not  apply 
to  British  and  Canadian  institutions,  nor  to  a  class  of 
public  servants  such  as  the  suppliant  was.  While 
under  our  law  there  are  important  distinctions  be- 
tween the  rights  of  the  Crown  and  those  of  the  subject, 
the  right  of  the  Crown  to  avail  itself  of  the  pro- 
perty or  service  of  its  subjects  without  remunera- 
tion does  not  appear  to  be  one  of  those  which  has  ever 

(1)  Vol.  7,  p.  61  (4)  1  B.  &  C.  at  p.  687  ; 

(2)  Vol.  2,  p.  434  (6)  Vol.  6,  p.  420. 

(3)  P.  81.  (6;  P.  626. 

(7)  [1892]  A.  C.  387. 
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been  formally  asserted  by  the  Crown,  and  so  far  as       ^^^ 
the  cases  quoted  by  counsel  for  the  Crown  and  my     Tuckrr 
research  go,  it  has  never  before  been  pleaded  by  the  thb  Kmo. 
Crown  in  defence  to  an  action  by  a  subject.  

When  we  come  to  look  at  the  case  in  this  court  of  *»'  conmei. 
Hall  V,  The  Queen  (1)  we  get  down  to  something  out- 
side the  broad  domain  of  prerogative  law  and  find  a 
case  in  point.  That  case  is  authority  for  the  proposi- 
tion that  where  the  Crown  has  received  the  benefit  of 
services  rendered  at  the  request  of  its  officer,  acting 
within  the  scope  of  his  duties,  the  law  implies  a  pro- 
mise on  the  part  of  the  Crown  to  pay  the  fair  value  of 
the  same. 

As  to  the  question  of  there  not  being  any  special 
appropriation  for  the  payment  of  the  commissioner 
appointed  imder  the  statute  in  question,  I  submit  that 
that  question  is  covered  by  section  16  of  The  Petitiim 
of  Right  Act  (R.  S.  C.  ch.  136).  That  section  reads 
as  follows : — 

"  The  Minister  of  Finance  and  Beceiver-G-eneral 
shall  pay  out  of  any  moneys  in  his  hands  for  the  time 
being  lawfully  applicable  thereto,  or  which  are  there- 
after voted  by  Parliament  for  that  purpose,  the  amount 
of  any  moneys  or  costs  which  had  been  so  certified  to 
him  to  be  due  to  any  suppliant." 

If  the  claim  is  one  for  which  a  petition  of  right  will 
lie  it  is  not  necessary  that  any  appropriation  should 
have  been  previously  made  to  satisfy  a  judgment  ren- 
dered thereon. 

In  order  to  determine  whether  the  services  rendered 
would  impose  a  liability  irrespective  of  the  question 
of  whether  any  appropriation  had  been  made,  we 
must  look  to  the  nature  of  the  office  created  by  chapter 
114  of  The  Revised  Statutes  of  Canada,  and  of  the  services 
intended  to  be  rendered  thereunder.     Chapter  115  is 

(1)  3Ex.  C.  R.  373. 
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1902       only  an   amplification  of  chapter-   114.    Chapter  114 

TucKEB    enacts  that  when  the  Grovemor  in  Council  deems  it 

The  King   ^^P^di©!^*  to  cause  an  inquiry  they  may  confer  powers 

upon  the  "  Commissioner   or   person,  etc."     Chapter 

orcoi»ui«i.  115  gives  the  "Minister  presiding  over  the  depart- 
ment "  the  right  to  appoint  under  the  authority  of  the 
Governor  in  Council.  The  appointment  in  question 
was  clearly  under  chapter  116  for  investigating  and 
reporting  upon  the  conduct  of  a  person  in  the  service 
of  the  Department  of  Eailways  and  Canals,  and  is 
therefore  connected  with  the  administration  of  that 
department.  Within  the  meaning  of  the  judgment 
in  the  case  of  Wood  v.  The  Queen  (1)  it  was  "  work  of  a 
kind  that  might  properly  be  executed  by  the  officers 
and  servants  of  the  Department.'*  That  case  decided 
that  where  the  contract  was  executed,  the  written 
contract  provided  for  by  the  statute  was  not  necessary 
in  order  to  entitled  the  suppliant  to  recover  for  his 
services.  As  to  the  character  of  the  employment,  the 
relation  of  the  suppliant  towards  the  Crown  was  that 
of  a  servant  or  employee  rather  than  that  of  an  oflBicer, 
and  the  question  of  whether  or  not  a  special  appro- 
priation was  made  for  this  particular  service  is  not 
material.  (He cites  Chitty  on  Prerogaltre,  (2)  ;  Comyn's 
Dis:est,  (3) ;  Bacon's  Abridgement,  (4) ;  Douire  v.  The 
Queen  (5). 

E.  L,  Newcombe,  K,C.^  replied,  citing  Throop  nn 
Pub  fie  Officers,  (6). 

The  Judge  of  the  Exchequer  Court  now  (March 
20th,  1902)  delivered  judgment. 

The  question  raised  by  the  demurrer  in  this  case  is 
whether  or  not  a  commissioner  appointed  under  chapter 

(1)  7  S.  C.  11.  634.  (4)  Vol.  8,  (d)  78. 

(2)  P.  344.  (5)  9  App.  Gas.  745. 
(3;  Vol.  5,  p.  188.                              (6)  P.  443 
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115  of  the  The  Revised  Statutes  of  Canada  (1)  can  recover       1902 
from  the  Crovvn  compensation  for  services  rendered  by     TuSlbr 
him  as  such  commissioaer,  no  provision  having  been  ,«     ^ 

made   therefor  by   Parliament,   and  there   being   no       

arrangement  or   agreement   with   the   Crown  or  the  j^J^^^ 
Minister  in  respect  thereto.  

The  commissioner  in  this  case  was  an  advocate  and 
barrister  for  the  Province  of  Quebec ;  but  he  was  not 
employed  as  a  barrister  or  advocate,  but  was  appointed 
by  the  Minister  of  Railways  and  Canals,  under  the 
statute  referred  to,  a  commissioner  to  investigate  and 
report  upon  all  charges  of  active  political  partizanship 
or  of  improper  conduct  of  any  kind  in  office  which  had 
been  preferred  or  which  might  be  preferred  against 
G.  Herbert  Simpson,  Superintendent  of  the  Grenville 
and  Carillon  Canal,  and  remitted  to  the  commissioner 
by  the  Minister. 

The  commissioner's  right  to  compensation  depends 
upon  his  appointment  as  a  commissioner,  and  not  upon 
any  employment  as  an  advocate  or  barrister,  and  the 
question  is  not  concluded  by  the  case  of  The  Queen  v. 
Doutre  (2). 

If  there  were  nothing  more  in  the  case  than  the 
employment  of  the  suppliant  by  the  Minister  to  render 
some  service  to  the  public,  whether  as  an  advocate  or 
otherwise,  there  would,  I  think,  be  a  good  deal  to  be 
said  in  favour  of  the  view  that  a  promise  should  be 
implied  against  the  Crown  to  pay  the  suppliant  for 
such  service,  and  that  he  might  recover  therefor  upon 

(1)  The  Minister  presiding  over  an<l  management  of  the  business, 

any  department  of  the  civil  service  or  any  part  of  the  business,  of  such 

of  Canada,  may  appoint  at  any  department,  either  in  the  inside  or 

time,  under  the  authority  of  the  outside  service  thereof,  and  the    . 

Governor  in  Council,  a  commis-  conduct  of  any  person  in  such  ser- 

sioner  or  commissioners,  to  inves-  vice,  so  far  as  the  same  relates  to 

tigate  and  report  upon  the  state  his  official  duties. 
(2)  9  App.  Cas.  745. 
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1902       a  quantum  meruit.     ( Wood   v.    The   Queen,  (1) ;  Hall 
Tucker    v.   The  Queen,  (2) ;  The  Queen  v.  Henderson,  (3) ;  Dnutre 

THiKiNG.  V.  27i^Q«e^«,  (4). 

But  here  the  appointment  was  made  under  a  statute 
in  which  there  is  no  provision  for  compensation  for 
any  service  that  might  be  rendered  by  the  commissio- 
ner, and  in  accepting  the  appointment,  he  must,  I  think, 
be  taken  to  have  relied  upon  the  honour  and  good  faith 
of  the  Crown  and  of  the  Minister,  and  not  upon  any- 
legal  obligation  on  the  part  of  the  Crown  to  pay  for 
his  services.  It  is  true  of  course  that  the  duties  of  the 
commissioner  were  of  a  temporary  nature  and  that  in 
this  respect  the  appointment  lacked  one  of  the  usual 
characteristics  of  a  public  office  ;  but  in  other  respects 
it  partook  of  that  character  rather  than  of  a  mere  employ- 
ment to  render  a  service  under  a  contract  express  or 
implied.  In  fact  it  is  clear  that  the  service  was  not 
rendered  in  virtue  ot  any  contract,  but  by  virtue  of 
the  appointment  under  the  statute,  and  no  provision 
being  thereby  or  otherwise  made  for  the  payment  of 
the  commissioner  for  his  services  as  such  commissioner, 
no  promise  on  the  part  of  the  Crown  to  pay  therefor 
is  to  be  implied  from  the  appointment  and  from  the 
rendering  of  such  services. 

To  come  to  this  conclusion  it  is  not  necessary  to 
hold  the  view  that  the  commissioner  was  bound  to 
accept  the  office  or  position  of  commissioner  without 
compensation  for  his  services.  I  do  not  think  that  he 
was  under  any  such  obligation.  Much  less  was  he 
under  any  obligation  to  incur  the  necessary  expenses 
of  executing  the  commission  without  an  indemnity 
therefor.  But  no  claim  is  made  for  any  such  expenses 
and  no  question  in  respect  thereof  arises  upon  the 
petition  filed.      The  suppliant  was,  I  think,  free  to 

(1)  7  S.  C.  R.  at  p.  637.  (3)  28  S.  C.  R.  425. 

(2)  3  Ex.  C.  R.  373.  (4)  9  App.  Gas.  745. 
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accept  or  refuse  the  office  or  jwsition  of  commissioner       ^^^ 
as  he  saw  fit,  and  to  stipulate  for  payment  for  the  ser*     Tu^A 
vice  to  be  rendered.    But  having  accepted  it  without  th»  Knwu 
any  stipulation  as  to  compensation,  and  no  provision 
therefor  being  made  by  the  statute  or  otherwise,  he  ^ 
must,  I  think,  as  has  already  been  said,  be  taken  to 
have  relied  upon  the  good  faith  of  the  Crown  and 
Minister. 

It  was  contended  for  the  Crown  that  the  commis- 
sioner could  not  recover  anything  for  his  services  even 
if  there  had  been  a  promise  to  pay  unless  money  had 
been  appropriated  by  Parliament  for  the -service.  I 
am  not  satisfied  that  the  contention  could  be  supported, 
but  as  it  is  not  necessary  at  present  to  determine  the 
question  I  content  myself  with  referring  to  the  case  of 
Collins  V.  The  United  States  (1),  in  which  it  was  held 
that  the  provision  of  the  United  States  Constitution 
Art.  1,  8.  9,  cL  *7  that  "  no  money  shall  be  drawn  from 
"the  treasury  but  in  consequence  of  appropriations 
"  made  by  law "  i»  exclusively  a  direction  to  the 
officers  of  the  treasury,  and  that  it  neither  controls 
courts,  nor  prohibits  the  creation  of  legal  liabilities  (2). 

It  was  mentioned  by  counsel  during  the  argument, 
and  I  may,  I  think,  add  that  the  real  controversy 
between  the  parties  is  as  to  the  amount  of  compensa- 
tion to  be  paid.  The  suppliant  is  unwilling  to  accept 
what  the  Crown  is  willing  to  pay;  the  Crown  is 
unable  to  accede  to  the  suppliant's  demands,  and  the 
parties  having  been  unable  to  accommodate  their  differ- 
ences, or  to  come  to  terms,  the  suppliant  has  filed 
his  i>etition  and  the  Crown  has  demurred.  The  par- 
ties are  at  present  at  arm's  length,  and  the  question  is 
one  of  legal  obligation,  or  no  legal  obligation,  on  the 
part  of  the  Crown  to  pay  the  suppliant  for  the  services 
he  rendered  as  a  commissioner. 

(1)  15  Ct.  of  Cls.  22.  (2)  19  Am.  &  Eng.  Enc  of  Law, 

634. 
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1^02  Oa  the  facts  set  out  in  the  petition  I  think  there  is 

Tuauft    ^o  snch  legal  oblifpation,  and  there  will  be  judgment 

Tbs  Kxsa  ^^  *^^  respondent  upon  the  demurrer  to  the  petition. 

Judgment  accordingly. 
Solicitor  for  suppliant;  S.  P.  Leet. 
Solicitor  for  respondent :  E.  L.  Newcombe, 
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Between 
FREDERICK  JOHN  HAMBLY Plaintiff;       "^2 

AND  ,  «*r^i/. 

ALBRIGHT  &  WILSON,  Limited.... Defendants. 

Patent  for  Invention — Proeesi  for  fnanufacturing  fhotphcras — Imfortatvm 
and  non-manufacture-^The  Patent  Act,  see.  37 — Interpretation, 

A  patentee  is  not  in  default  for  not  manufacturing  his  invention 
unlerss  or  until  there  is  some  demand  for  It  with  which  he  has 
failed  to  comply,  or  unless  some  person  has  desired  to  use  or 
obtain  it  and  has  been  unable  to  do  so  at  a  reasonable  price  ;  and 
where  the  invention  is  a  process  only  the  patentee  satisfies  the 
statute  and  the  condition  of  his  patent  by  being  ready  to  allow 
the  process  to  be  used  by  anyone  for  a  reasonable  sum. 

The  Anderson  Tire  Vo.  of  Toronto  v.  The  American  Dunlof  Tire  Co. 
(6  Ex.  C.  R.  100;  referred  to. 

2.  The  eifect  of  section  31  of  The  Patent  Act  is  to  make  the  patent 

void  only  as  to  the  interest  of  the  person  importing  or  causing  to 
be  imported  the  article  made  according  to  the  process  patented  ; 
and  importation  by  a  licensee  will  not  avoid  the  patent  so  far  as 
the  interest  of  the  owner  is  concerned. 

3.  Semble:  That  the  importation  of  an   invention  made  in  accord- 

ance with  a  process  protected  by  a  patent  is  an  importation  of 
the  invention,— 

Sed  Qucere  whether  the  provision  of  section  37  of  The  Patent  Act 
requiring  the  maQufacture  in  Canada  of  the  invention  patented, 
after  the  expiry  of  two  years  from  the  date  of  the  patent,  applied 
to  the  case  of  a  patent  for  an  art  or  process  ? 

1  HIS  was  an  action  to  obtain  a  declaration  avoiding 
Canadian  letters  patent  numbered  65698  for  improve- 
ments in  the  manufacture  of  phophorus. 
The  facts  are  stated  in  the  reasons  for  judgment. 

January  15  and  16,  1901. 
The  case  was  heard  at  Ottawa. 
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i»02  H.  Aylen,  K.C.  and  A.  W.  DmcIos,  for  the  plaintiff; 

Hambly        f.  S.  Maclennan,  K.C.,   and    C.   A.  Duclos,  for   the 
Wilson.        defendants. 

Keasontfor  Maich  9,  1901. 

U I der  of 

On  this  date  The  Judge  of  the  Exchequer  Court 
made  an  order  referring  the  case  for  inquiry  and  report, 
touching  certain  matters  in  issue,  to  the  Registrar  of 
the  court.  The  reasons  upon  directing  such  order  are 
as  follows : — 

The  plaintiff  is  employed  as  chemist  by  the  Electric 
Reduction  Company,  which  carries  on  a  considerable 
business  in  the  manufacture  of  phosphorus  at  Buck- 
ingham, in  the  Province  of  Quebec,  and  against  which 
the  defendants  have  brought  an  action  for  infringe- 
ment of  the  patents  hereinafter  referred  to.  The 
defendants  are  the  owners  of  the  Canadian  patent 
numbered  65698  for  improvements  in  the  process  of 
obtaining  phosphorus.  The  patent  mentioned  i«  a 
reissue  of  patent  numbered  61494,  and  that  in  turn  a 
reissue  of  patent  numbered  32355.  granted  on  the 
19th  of  September,  1889,  to  James  Burgess  Readman.  of 
Edinburgh,  County  of  Midlothian,  Scotland,  Doctor 
of  Science,  for  an  alleged  new  and  useful  improved 
process  for  obtaining  phosphorus  **by  subjecting 
"  materials  containing  it  to  heat  generated  by  an  elec- 
**  trie  current  within  the  furnace  chamber  containing 
**  the  materials  and  applied  directly  to  them  in  the 
**  manner  "  set  out  in  the  specification  attached  to  the 
letters  patent. 

The  action  is  brought  to  obtain  a  declaration  that 
the  letters  patent  numbered  6^698  are  null  and  void, 
on  the  grounds,  (1)  that  the  reissue  was  made  contrary 
to  law  and  is  bad ;  (2)  that  there  has  been  importation 
of  the  invention  contrary  to  the  provisions  of  section 
37  of  The  Patent  Act ;  (3)  that  there  has  been  a  failure 
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to  manufacture  in  accordance  with  the  terms  of  that       ^^02 
section.  Hamblt 

The  defendants,  as  appears  from  the  answers  to  cer-    y^j^Q^^ 

tain  interrogatories  submitted  to  them,  acquired  a  sole       

license  dated  the  10th  of  February,  1892,  under  patent   reiS^nSl. 

number  32855.     Neither  the  terms  of  that  license,  nor      

the  conditions  on  which  it  was  granted,  nor  the 
time  during  which  it  was  to  run,  are  stated  by  the 
defendants,  but  it  appears  that  on  the26thday  of  May, 
1898,  Dr.  Eeadman,  in  consideration  of  one  dollar, 
assigned  to  the  defendants  '*  all  his  right,  title  and 
interest  in  and  to  the  Patent  of  Canada  No.  32355." 

Now  with  reference  to  the  manufacture  of  the  inven- 
tion, it  is  admitted  that  neither  Dr.  Eeadman  nor  the 
defendants  have  ever  manufactured  phosphorus  in 
Canada.  The  only  person  or  company  that  has  done 
that  is  the  Electric  Reduction  Company,  and  they  have 
established  a  considerable  business,  so  that  they  supply 
not  only  the  home  market,  but  export  considerable 
quantities  to  the  continent  of  Europe.  The  owners  of 
the  patent  have  satisfied  themselves,  and  think  that 
they  have  satisfied  the  provisions  of  The  Patent  Act  by 
giving  notice  by  a  few  insertions  each  year  in  two 
newspapers  published  at  Montreal,  that  they  were 
willing  to  grant  licenses  for  the  use  of  the  invention, 
or  otherwise  to  supply  the  same,  or  to  comply  with 
the  provisions  of  the  statute.  It  is  contended  for  them 
that  the  provisions  as  to  manufacture  and  importation 
do  not  apply  to  a  patent  for  a  process,  and  in  any  event 
the  provision  as  to  manufacture  is  satisfied  if  they  are 
ready  at  all  times  to  manufacture  it,  or  to  permit  it 
to  be  manufactured  for  any  one  desiring  to  obtain  it. 
The  notices  to  which  I  have  referred  were  given  for 
the  years  1893  to  1897,  both  inclusive,  in  the  name  of 
Dr.  Beadman,  though  it  would  appear  that  having  in 
1892  given  the  defendants  a  sole  license  under  the 
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1002  patent,  he  was  not,  so  far  as  the  evidence  now  before 

Hajiblt  the  court  shows,  in  a  position  to  grant  any  one  the 

WiMON  license  that  he  offered  by  his  notice. 

As  to  importation  one  clear  case  is  made  out  of  the 

mmnce  i^ap^rt^tion  luto  Canada  early  m  1898  of  thirty  cases 

—  of  phosphorus.  This  phosphorus  was  ordered  for 
Messrs.  Eddy  &  Co.,  by  Messrs.  Bellhouse,  Dillon  &  Co., 
of  Montreal,  from  the  defendants  in  England,  in  the 
latter  part  of  the  year  1897,  and  it  being  then  too  late 
to  ship  from  there,  the  defendants  wrote  that  they  had 
told  Mr.  Ricker,  of  New  York,  that  when  Eddy  &  Co. 
were  open  to  buy  he  had  better , arrange  to  supply 
them  either  from  stock  in  New  York,  or  from  their  new 
Niagara  Works.  The  order  was  filled  from  the  Niagara 
Works,  the  phosphorus  being  there  manufactured 
according  to  the  process  protected  by  the  patent  in 
question.  Although  in  their  letters  the  defendants 
refer  to  the  works  at  Niagara,  which  are  carried  on  by 
"  The  Oldbury  Electro-Chemical  Company "  as  their 
works,  they  now  say  that  the  latter  company  is  an 
American  company  incorporated  under  the  laws  of  the 
State  of  New  York,  and  the  active  management  is  in 
the  hands  of  the  American  directors  who  have  absolu- 
tely no  interest  in  the  Canadian  patent,  the  subject  of 
this  suit,  nor  in  the  defendant  company,  and  the  defen- 
dant company  hold  no  shares  in  the  Oldbury  Electro- 
Chemical  Company,  although  it  is  true  that  some  shares 
in  the  latter  company  are  held  by  individual  sharehol- 
ders in  the  defendant  company.  The  suggestion  is  that 
the  shareholders  of  a  company  holding  a  Canadian 
patent  may  either  with  or  without  bringing  in  other 
persons — for  that  can,  I  think,  make  no  diflFerence — form 
themselves  into  another  company,  which  having  as 
such  company  no  interest  in  the  patent,  may,  without 
danger  to  its  validity,  import  as  they  like  into  Canada — 
the  invention  protected  by  the  patent.     If  that  could 
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be  done,  and  courts  would  shut  their  eyes  to  the  real       1W2 
nature  of  the  transaction,  the  provision  of  the  Act  as    Hamblt 
to  importation  would  of  course  become  a  dead  letter,    ^jj^. 
But  we  have  not  come  to  that  yet,  and  in  this  case  the 
defendants  must,  I  think,  within  the  meaning  of  the 
statute  be  held  to    have    caused  the  phosphorus  in 
question  to  be  imported  into  Canada. 

At  present  I  refrain  from  dealing  further  with  the 
important  questions  involved  in  this  case.  I  think  I 
should  have  more  definite  and  precise  information  as 
to  what  the  defendants'  real  interest  in  the  patent  was 
between  the  years  1892  and  1898.  They  may  have 
some  bearing  upon  the  validity  of  the  notices  given 
in  Dr.  Beadman's  name,  if  such  notices  are  held  to  be 
a  compliance  with  the  statute,  and  it  will  have  an 
important  bearing  on  the  result,  if  a  conclusion  should 
^©  reached  that  because  of  the  importation  mentioned 
^be  patent  is  void  in  respect  of  the  defendants'  interest 
^^  that  time. 

Tlxere  will  be  a  reference  to  the  Kegistrar  of  the 
cotij*^    to  enquire   and  report  what  the    nature    and 
^'^^^Xit  of  the  defendants'  interest  in  patent  numbered 
J       ^-^5,  and  in  any  reissue  thereof,  were  between  the 
^        ^ix    day  of  February,  1892  and  the  26th  day  of  May, 
rj^  ^^^   and   any  commission   to  take  evidence  out  of 

>^~^  «%da,  that  may  be  necessary,  may  issue. 
^^^^*  is  possible  that  the  defendants  should  be  directed 
^^^j^'^ny  event  to  bear  the  cost  of  this  inquiry,  because 
^{  the  reserve  and  economy  of  information  with  which 
they  have  seen  fit  to  answer  the  interrogatories  sub- 
mitted to  them  ;  but  I  will  reserve  that  question  until 
after  the  enquiry  and  report  are  made. 

January  29,  1902. 

The  Registrar  now  made  his  report,  which  was  as 
follows : — 
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1902  Whereas  by  a  judgment  of  this  court  hearing  date 

Hamblt  the  9th  day  of  March,  1901,  it  was,  among  other 
WiMOH     things,   ordered  that    there   be  a  reference  to    L.  A. 

Audette,  the  Registrar  of  this  court,  to  inquire  and 

•r  vac««.  report  what  was  the  nature  and  extent  of  the  defen- 
dants*  interest  in  patent  numbered  82,855,  and  in  any 
reissue  thereof,  between  the  10th  day  of  February, 
1892,  and  the  26th  day  of  May,  1898. 

And  whereas  the  reference  was  proceeded  with  on 
the  26th  day  of  May  and  on  the  ^th  day  of  December, 
1901,  in  the  presence  of  H.  Aylen,  Esq.,  of  counsel  for 
the  plaintiff,  and  F.  S.  Maclennan,  Esq.,  K.C.,  of 
counsel  for  the  defendants,  and  upon  hearing  read  the 
evidence  adduced,  the  Commission  returned  and  filed 
in  this  court  on  the  2nd  day  of  December,  1901,  and 
upon  hearing  what  was  alleged  by  Counsel  respect- 
ively, the  undersigned  begs  leave  to  report  as 
follows : — 

Dr.  Readman,  the  inventor,  says  that  the  first  deal- 
ing with  the  Canadian  Patent  No.  32,855,  in  issue  in 
the  present  case,  was  a  preliminary  agreement  with 
F.  Walton,  as  trustee  with  an  interested  c6mpany,  by 
which  he  gave  him  the  necessary  power-of-attomey  to 
sell  and  assign  the  said  patent.  There  was  also  the 
preliminary  syndicate  that  he  had  in  Edinburgh,  and 
which  was  ultimately  disposed  of  to  F.  Walton  in 
1890.  However,  Dr.  Readman  himself  says  after  he 
executed  that  power-of- attorney  to  Walton  on  7th 
January,  1890  he  had  no  further  interest  in  the 
Canadian  patent.  He  considered  he  had  by  that  deed 
sold  and  parted  out  and  out  with  all  his  interest  in 
the  Canadian  patent. 

Then  on  the  23rd  October,  1891,  Walton  sold  to  the 
Phosphorus  Co. 

On  the  10th  February,  1892,  the  Phosphorus 
Company  executed  the  deed  or  license  which  consti- 


Digitized  by  VjOOQ IC 


•tAfcment 


VOL.  VII.1       EXCHEQUER  COURT  REPORTS.  369 

tutes  the  defendants'  title  from  that  date  to  the  date       1^02 
of  the  clear  and  distinct  assignment  bearing  date  the    Hamblt 
26th  May,  1898.   The  deed  of  the  10th  February,  1892,     ^^^j^oj,. 
did  not  vest  the  property  in  the  defendants   for  all 
purposes;    the  Phosphorus  Company   retained    some 
beneficial  and  equitable  interest  in  the  Patent. 

The  part  Readman  took  in  the  deed  of  the  26th 
May,  1898,  was  only  for  greater  certainty,  as  Walton's 
name  did  not  appear  in  the  Canadian  registries,  where 
Readman's  name  was  still  retained,  notwithstanding 
the  above  mentioned  deed. 

Therefore  I  have  the  honour  to  report  that  the 
defendants'  interest  in  Patent  No.  32,355  between  the 
10th  of  February.  1892,  and  the  26th  of  May,  1898.  was 
that  acquired  under  the  license  bearing  date  the  10th 
February,  1892,  from  the  Phosphorus  Company,  which 
retained  some  beneficial  and  equitable  interest  in  the 
same,  as  it  moie  fully  appears  by  the  said  deed ;  and 
that  Beadman  had  no  interest  in  the  said  Patent  dur- 
ing the  period  mentioned,  he  having  parted  out  and 
out  with  all  interest  in  the  same  in  1890,  and  that, 
besides  the  defendants,  the  only  other  parlies  who 
had  any  interest  in  the  said  Patent  during  the  period 
mentioned  were  the  Phosphorus  Company  which 
retained  the  several  rights  and  interests  mentioned  in 
the  deed  of  the  10th  February,  1892. 

In  witness  whereof  I  have  hereunto  set  my  hand 
this  28th  day  of  January  A.D.  1902. 

(Sgd.)     L.  A.  AUDETTE, 

Registrar  and  Referee. 
February  27th,  1902. 

The  argument  of  the  motion  by  defendants  to  con- 
firm the  referee's  report  was  now  heard. 

H.  Aylen,  K.C.,  in  support  of  the  motion  :  This  is 
an  action  brought  by  way  of  statement  of  claim  to  can- 
cel certain  letters  patent  which  the  defendants  claim 
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1902  to  be  the  owners  of,  first,  because  of  non-manufacture 
Hambly  within  Canada ;  secondly,  of  wrongful  importation  into 
Wilson  C^^*^^*  5  ^^^  thirdly,  because  the  patent  in  question  is 
a  reissue  patent,  and  was  not  issued  on  the  applica- 
tion of  the  original  owner,  but  was  issued  without  his 
preparing  the  specifications  and  without  his  making 
the  affidavit  that  the  reissued  patent  represented  his 
invention.  Also,  because  the  reissued  patent  had  been 
granted  by  inadvertence  and  mistake. 

The  question  of  non-manufacture  was  considered  at 
the  trial,  and  the  only  proof  of  attempted  manufacture 
consisted  of  evidence  that  notices  were  published  in 
ll^ontreal  just  a  few  days  before  the  two  years  limited 
under  the  87th  section  had  expired. 

F.  S.  Maclennan,  K.C,  for  the  defendants. 

The  whole  case  is  now  open  for  rehearing,  and  I 
imagine  that  the  defendants  have  the  right  of  reply. 

[By  the  Court  : — You  may  go  on  now  with  defen- 
dants' argument.] 

The  patent  in  question  as  issued  is  our  client's  own 
property.     There  is  no  doubt  about  that  fact. 

Now,  my  first  proposition  is  that  section  87  of  Tlie 
Patent  Act  is  not  applicable  to  the  case  of  a  process 
patent  I  submit  that  the  construction  of  that  section 
plainly  excludes  the  manufacture  of  a  process. 

Looking  at  section  7  of  71ie  Patent  Act,  we  find  that 
the  subject  matter  of  a  patent  in  Canada  may  be  for  an 
art,  or  it  may  be  for  a  process.  It  may  be  for  a  machine, 
or  for  some  article  produced  by  a  certain  machine ; 
something  that  has  an  existence  of  its  own  apart  from 
the  process.  On  the  other  hand  the  process  is  some- 
thing that  in  itself  cannot  be  manufactured.  It  is  a 
process  whereby  something  new  is  produced,  or  where- 
by something  old  is  produced  by  a  a  new  method. 
Looking  at  the  language  of  section  87,  sub-section  (a) 
of  The  Patent  Act,  which  has  reference  to  the  manufac- 
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ture  of  the  patented  article,  we  find  that  nnless  the       ^^^ 
patented  article  is  manufactured  within  the  terms  of    Hamblt 
the  statute,  viz  :  that  the  patentee  must  commence  and    ^j^g^^ 

afterwards  carry  on  the  manufacture  of  the  invention       

patented,  the  patent  will  be  void.     Now,  I  submit  that  otc*w^i. 
there  could  not  be  a  manufacture  of  a  method  or  a  pro- 
cess. And,  therefore,  it  must  be  said  that  by  fair  cons- 
truction of  section  3Y  the  owner  of  a  process  patent  is 
not  to  lose  his  rights  by  reason  of  non-manufacture. 

Assuming  for  the  sake  of  argument  that  a  process 
patent  is  within  the  language  of  the  87th  section,  I 
submit  that  it  must  be  shown  that  there  was  a  demand 
made  upon  the  patentee  for  the  process,  and  that  they 
did  not,  or  were  not  in  a  position,  to  furnish  it.     Now 
I  think  the  evidence  demonstrates  that  this  phosphorus 
is  the  same  as  ordfinary  phosphorus  in  the  market. 
Our  invention  does  not  claim  to  produce  a  phosphor- 
us better  than  the  ordinary    merchantable    quality. 
We  simply  produce  an  old  article  by  a  cheaper  method. 
If  we  are  asked  to  sell  anything  under  our  patent  it 
would  have  to  be  the  process  itself.     Now  there  has 
^en  no  demand  on  us  for  the  purchase  of  the  process. 
There  is  no  evidence  at  all  that  we  have  refused  to  do 
flnjthing  with  respect  to  our  invention,  that  is  upon 
Qs  by  the  provisions  of  section  37. 
[By  the  Court  :  -  By  your  invention  you  say  that 
you  simply  enable  the  public  to  get  phosphorus  at  a 
cheaper  rate?! 

*  es ;  and  I  submit  that  the  object  and  meaning  of 

®^ction  37  seems  to  be  to  encourage  and  protect  Cana- 

^ia.xx  labour  by  compelling  the  patentee  to  manufacture 

^^     invention   at   some    factory  or  establishment  in 

^   ^^i.a.da.      Surely    these  words  are    inconsistent  and 

^^tnpatible  with  any  application  to  a  process  patent. 

-^Bsuming  that  the  court  should  come  to  the  conclu- 

^^  that  the  patentee  should  be  ready  to  manufacture 
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1902  or  sell  this  process,  I  rely  upon  the  fact  that  the  plain- 
Hambly  tiff  has  failed  to  prove  that  we  ever  failed  to  comply 
Wilson  ^^^^  t^®  demand  of  the  purchaser.  The  evidence  for 
the  defendants  is  that  nobody  ever  applied  to  purchase 
it,  and  the  plaintiff  admits  that  neither  he  nor  his 
company  ever  applied.  The  evidence  shows  clearly 
that  no  person  ever  came  to  us  or  anybody  representing 
us  to  purchase  the  process. 

[By  the  Court  :— The  notice  of  the  application  for 
the  reissue  of  the  patent  was  given  by  whom  ?  Was 
it  given  for  Readman  or  Albright?] 

That  notice  was  giren  on  behalf  of  Beadman;  but 
I  might  say  there  is  nothing  in  the  law  requiring  such 
a  notice  to  be  given. 

[By  the  Court  : — No,  but  it  is  a  method  adopted  to 
satisfy  the  law.] 

Readman  was  the  owner  so  far  as  the  Patent 
records  showed  at  that  time.  But  it  is  true  that 
Readman  says  that  he  did  not  know  anything  about 
this  notice. 

[By  the  Court: — Then  probably  if  the  notice  was 
not  given  by  one  having  the  proper  interest  in  the 
patent,  we  may  get  back  to  the  fact  that  there  was  in 
reality  no  notice  at  all.] 

Assuming  that  to  be  so,  no  notice  was  necessary  to 
be  given  at  all.  And  there  is  the  further  fact  to  be 
borne  in  mind  that  nobody  applied  to  purchase  the 
process  and  nobody  was  refused. 

[By  the  Court  : — Were  not  the  Albrights  the 
people  who  ought  to  have  been  ready  to  sell  the 
invention  ?] 

It  was  the  Phosphorus  Company.  The  Referee's 
report  really  amounts  to  that.  It  was  in  this  way, 
the  Albrights  gave  a  power- of-at torn ey  to  Walton 
about  1892.  The  Phosphorus  Company  was  formed 
to   acquire   the   rights  of  all  these  parties.     Walton 
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afisigned  the  British  rights  in  1891  to  the  Phosphorus       1?02 
Company ;  and  undertook,  by  deed,  to  be  ready  under    Hamblt 
the  directions  of  the  Phosphorus  Company,  to  assign     ^j^son 

to  third  parties.     In  1892  the  Phosphorus  Company       

gave  a  license  to  us  for  the  use  of  the  Canadian  patent,  o^conn»»i. 

that  is  to  say  the  Phosphorus  Company  gave  Walton 

a  direction  to  assign  the  Canadian  Patent  to  Albrif2:ht 

&  "Wilson,  who  are  now   the   actual  owners  of  the 

patent.    This  direction  was  given  by  the  Phosphorus 

Company  to  Headman,  who  was  then  the  actual  owner 

of  the  patent,  to  assign  the  patent  to  the  defendants 

in  1898.    The  patent  was  placed  under  the  control  of 

the  defendants  in  1898.     In  May,  1898,  the  part  that 

Readman  took  in  it  was  for  greater  certainty  only,  he 

being  the  legal  owner. 

[By  the  Court  : — Is  there  really  anything  to  show 
that  this  was  Albright's  notice,  though  given  in 
Headman's  name  ?] 

I  think  it  was  undoubtedly  their  notice.  Albright 
&  Co.  were  the  only  people  who  had  the  right  to 
grant  a  license.  That  fact  being  on  record,  I  submit 
that  they  would  be  presumed  to  have  given  the 
notices.  The  fact  that  they  were  given  in  Readman's 
name  was  because  he  was  on  record  as  the  owner  of 
the  patent.  But  at  all  events  I  submit  that  even  if 
there  is  no  notice  at  all  we  are  in  no  worse  position  so 
far  as  the  statute  is  concerned,  because  the  notice  is 
not  a  matter  required  by  the  statute  It  does  not 
improve  our  position  or  give  us  judicial  support. 

Under  the  case  of  Barter  v.  Smith  (1),  even  if  the 
provisions  of  section  3Y  apply,  it  would  not  be  neces- 
sary for  the  defendants  to  do  more  than  to  be  in  a 
position  to  supply  any  demand  made  upon  them  for 
their  invention.  The  case  of  Barter  v.  Smith  (1)  is  a 
leading  one  and  was  afiSrmed  in  the  Ontario  Court  of 

(1)  2Ex.  C.  R.  465. 
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1902  Appeal,  and  afterward  in  the  Supreme  Court  of 
Hambly  Canada.  The  principle  there  laid  down  was  also 
Wilson     ^ffinJ^^^   ^^   Anderson    Tyre    Co,  v.   American   Dunlop 

Tyre  Co.  (1) ;  and  also  by  Sir  John  Thompson   in  hia 

of  Counsel,  opinion  in  the  Departmental  case  of  The  Royal 
Electric  Co.  v.  The  Edison  Co.  (2).  I  specially  refer  to 
where  Sir  John  Thompson  says  that  the  importation 
to  avoid  the  patent  must  be  of  the  invention  for  which 
the  patent  is  granted.  The  statute  must  be  construed 
strictly,  because  the  patentee  is  penalized — it  is  a 
penal  remedy — and  the  patentee  must  be  clearly 
brought  within  the  law  before  he  can  be  adjudged 
liable  to  have  his  patent  voided. 

Moreover  the  action  here  is  not  for  the  purpose  of 
cancelling  our  license.  The  license  is  void  now,  and 
we  have  all  the  rights  of  a  full  assignment. 

[By  the  Court  : — One  has  to  make  up  his  mind 
what  was  the  interest.  Was  it  that  of  a  licensee  or  an 
assignee  ?] 

With  reference  to  the  English  authorities  and  the 
English  statute  I  desire  to  say  that  there  might  be  an 
infringement  of  a  process  patent  in  England  which 
would  not  be  an  infringement  in  Canada.  I  refer  to 
section  38  of  the  English  Patent  Act  of  1883,  and 
I  say  that  a  patent  granted  in  the  form  prescribed  in 
the  first  schedule  of  the  Act  would  not  be  the  same  as 
a  patent  granted  under  our  Act.  I  submit  that  a 
grantee's  rights  under  a  Canadian  process  patent  for 
an  old  product  are  greater  than  those  of  a  grantee 
under  the  English  Act. 

[By  the  Court  :^Why  ?] 

Because  it  depends  upon  the  terms  of  the  grant  and 

the  terms  of  the  patent.     If  the  grant  is  different  in 

England,and  cases  have  been  determined  there  in  regard 

to  the  special  statutory  provisions  prevailing  there,  then 

(1)  4  Ex.  C.  R.  82.  r2)  2  Ex.  C.  R.  597. 
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the  cases  will  not  apply  here.     I  am  endeavouring  to       1^2 
point  out  that  the  English  patent  is  very  much  broader    Rambli 
than  the  Canadian  patent.     The  patentee  there  gets  the    y^^^Q^ 

whole    benefit,    commodity    and    advantage    of   the       

patent.  •'  comwei. 

[By  the  Court: — Does  he  not  have  that  in  this 
country  ?] 

But  the  language  of  the  English  Act  is  wider  (He  cites 
Elmslie  V.  Boursier  (1).  That  judgment  is  based  entirely 
^pon  the  words  "  giving  the  whole,  profit,  commodity, 
l>euefit  and  advantage  to  the  patentee,"  and  not  upon 
^he  general  provisions  "  to  make,  exercise   and  vend." 
There  is  a  diflFerence  between  this  case  and  the  case 
^^^uer  Incandescent  Light  Mfg,  Co.  v. O'Brien  (2), because 
^   tiat  case  it  was  decided  that  the  process  was  the 
^^i^  way  of  making  the  patented  invention.  (He  cites 
^^^\ion  20  of  The  Patent  Act ;  Von  Heyden  v.  Neustadt  (3)  ; 
^nccharin  Corporation  V.  Anglo,  etc.  Works  (4) ;  Badische 
Anilin  V.  Levinstein  (5).  As  I  said  before,  the  Auer  Light 
Case  (2)  is  different  because  the  product  could  only  be 
made  by  that  particular  process  at  that  time;  and  by 
the  evidence  of  Mr.  Dillon  in  this  case  it  is  impossible 
to  tell  the  phosphorus  produced  by  the  patented  pro- 
cess from  that  produced  by  any  older  method  ;  the  only 
result  being  phosphorus  obtained  by  a  cheaper  pro- 
cess. Therefore,  I  say  that  even  if  there  were  importa- 
tion of    phosphorus  manufactured    by    the    process 
abroad  it  would   not  be  an  importation   within  the 
meaning  of  Section  37  of  The  Patent  Act,    Then  again 
we  submit  that  if  it  be  held  to  be  an  importation  of 
the  patented  invention,  the  importations  were  too  small 
ill  quantity  to  effect  an  avoidance  of  the  patent,  under 
the  authorities  o{  Barter  v.  Smith  (6)  and  cases  affirming 

(1)  L.  R.  9  Eq.  217  at  p.  222  (4)  17  Cuti.  R  P.  C.  307. 

(2)  6  Ex.  C.  R.  243.  (5)  4  Cutl.  P.  C.  at  p.  462. 

(3)  14  Ch.  D.  at  p.  232.  (6)  2  Ex.  C.  R  455. 
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1902  that  case.  The  importation  of  thirty  cases  of  phospho- 
Hamblt  rus  was  an  inconsiderable  quantity  under  the  ruling 
Wilson  ^^  these  cases,  and  did  not  displace  appreciably  Cana- 
dian labour. 

Furthermore,  we  submit  that  it  was  not  an  impor- 
tation in  any  sense,  because  the  sale  was  made  abroad 
in  a  foreign  country  and  the  goods  were  delivered 
abroad  to  a  vendee  who  was  not  the  defendants  ;  so  it 
could  not  be  said  in  any  sense  that  if  they  were  imported 
into  Canada  they  were  imported  by  the  defendants. 
On  the  contrary  they  were  imported,  if  at  all,  by  third 
parties.  The  most  the  defendants  had  to  do  with  it 
was  that  they  informed  an  intending  purchaser  of  phos- 
phorus that  they  could  get  the  order  filled  from  New 
York  or  Niagara  Falls.  Now  the  defendants  did  not 
know  the  law,  although  I  suppose  they  were  bound 
to  know  it ;  but  this  goes  to  show  bona  fides,  and  the 
absence  of  any  intention  on  their  part  to  violate  the 
law.  They  were  led  into  it  in  that  way.  The  impor- 
tation into  Canada  of  thirty  cases  would  not  be  such 
as  would  displace  Canadian  labour  within  the  policy 
of  the  Act.  (He  cites  Saccharin  Corporation  v.  Reile- 
meyer  (1). 

I  wish  to  point  out  further  that  The  Patent  Act,  sec. 
37,  as  it  then  existed,  was  interpreted  in  Barter  v. 
Smith  in  the  year  1877.  Section  37  was  then  section 
28,  and  it  has  since  been  re-enacted  three  times, 
namely,  in  1886,  1890  and  1892.  The  presumption 
then  is,  under  the  authorities,  that  the  legislature  has 
adopted  the  interpretation  and  construction  placed 
upon  it  in  the  case  of  fiar/cr  v.  Smith  and  in  subsequent 
cases  in  the  same  line.  In  support  of  such  a  presump- 
tion being  drawn,  I  would  refer  to  the  case  of  Greaves 

(1)  69L.J.  Ch.  761. 
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y.  Tojield  (1);    Barlow  v.  Teal  (2);    Ex  parte  Campbell       i»02 
(3) ;  Hardcastle  on  Statutes  (4).  Haicblt 

1  submit  that  it  was  the  interest  of  a  licensee  only    YliLaov 

that  could  be  bound  by  the  importation  complained       

of.  The  document  which  is  in  evidence  does  not  con-  or  ce«nsri. 
tain  apt  words  upon  which  to  assign  a  full  grant  in 
the  patent.  It  cannot  be  said  to  be  an  assignment, 
because  nothing  short  of  words  of  grant  will  make  a 
document  of  this  kind  anything  more  than  a  license. 
The  report  of  the  Referee  is  that  the  interest  of  our 
people  was  that  of  licensees. 

[By  THE  Court  : — Is  the  instrument  limited  as  to 
time  ?] 

It  is  for  the  full  life  of  the  patent.  When  the  patent 
dies  the  license  terminates.  Your  lordship  will  see 
that  it  refers  to  foreign  patents  as  well,  patents  in 
Norway,  Sweden,  France,  etc.  While  the  defendants 
had  the  right  to  sub-let  they  had  not  the  right  to 
assign.  They  had  no  power  to  make  a  grant  within 
themselves,  and  so  were  not  owners  until  they  obtained 
a  regular  assignment.  (He  cites  Heap  v.  Hartley  (5) ; 
Edmunds  on  Patents  (6)  ;  Waterman  v.  McKenzie  (7)  ; 
Pope  V  Gormullfj  (8).  I  wish  especially  to  direct 
your  lordship's  attention  to  Gayler  v.  Wilder  (9).  See 
also  Robinson  on  Patents  (10) ;  Guyot  v.  Thomson  (11). 
As  to  the  question  of  costs,  in  any  event  the  costs 
of  the  reference  should  not  be  allowed  against  us, 
because  my  learned  friend  had  the  right  to  take  a 
commission  to  discover  the  character  of  our  interest. 
He  did  get  the  answer  that  we  were  licensees ;  he 
^ould  have  done  that  by  commission  and  the  costs  of 

(1)  L.  R  14  Oh.  D.  563.  (6)  2nd  ed.  p.  300,  301  &  363. 

(2)  15  Q.  B.  D.  403.  (7)  138  U.  S.  252. 

(3)  L.  R.  5  Ch.  App.  at  p.  706.  (s)  144  U.  S.  248. 

(4)  3rd  Ed.  p.  156.  (9)  10  How.  at  pp.  477,  498. 

(5)  42  Ch.  D.  at  p.  469,  470.  ( 10)  Vol.  2,  sees.  806,  b07  &  808. 

(li;  [1894]  3  Ch.  388. 


Digitized  by  VjOOQ IC 


878  EXCHEQUER  CK)URT  REPORXa        [VOL.  VIL 

1902  the  reference  would  not  have  been  necessary.  The 
Hamblt  license  was  produced  and  filed  on  the  26th  of  May, 
Wilson     ^^^^^   ^^  before   the  commission   was  issued,    and 

admissions  were  put  upon  the  record  to  the  effect  that 

ot^in— 1.  our  people  were  then  licensees  and  equitable  owners, 
and  that  goes  further  than  the  evidence  for  the  plain- 
tiffs had  gone.  I  do  not  think  that  we  should  be  held 
responsible  for  the  costs  of  the  commission  to  England. 
C  A,  Duclos : — There  is  one  point  upon  which  my 
learned  friend  Mr.  Maclennan  did  not  touch,  viz  :  the 
validity  of  the  reissue  of  the  patent  as  such.  There 
are  two  reissues  of  the  original  patent  The  first  re- 
issue specifications  were  substantially  the  same  as  the 
original,  the  difference  not  being  material.  My  con- 
tention is  that  the  first  reissue  is  absolutely  the  same 
as  the  original  patent,  covers  exactly  the  same  inven- 
tion, and  was  perfectly  innocuous  and  probably  useless. 
As  to  the  second  reissue,  your  lordship  will  remember 
the  circumstances.  The  second  reissue  was  not  at  the 
instance  of  the  owner  of  the  patent.  It  was  instigated 
and  brought  about  by  the  Department ;  it  was  the  Com- 
missioner himself  who  demanded  that  the  first  reissue 
should  be  cancelled  under  threat  of  proceedings  by 
scire  facias  to  set  the  patent  aside.  The  correspon- 
dence leading  up  to  that  reissue  is  perfectly  clear 
upon  that  point. 

Now  this  reissue  is  also  objected  to  in  form  as  well 
as  in  substance.  It  is  said  that  the  oath  is  not  in  form 
and  that  the  specifications  were  not  signed  by  the 
inventor.  There  is  nothing  in  the  statute  which  calls 
for  the  oath.  Neither  the  oath  nor  the  signature  are 
necessary  under  the  statute.  [He  refers  to  Form  82 
in  the  Patent  Pamphlet  issued  by  the  Department  of 
Agriculture,  and  section  52  of  77«e  Patent  Act.] 

I  can  see  a  distinction  between  the  effect  of  non- 
manufacture  and  that  of  importation.     I  can  see  that 
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the  section  could  not  apply  to  a  process  patent  so  far       ^902 

as  non-manufacture  is  concerned,  and  yet  might  be  Hamblt 

held  to  apply  in  the  case  of  importation.     I  look  upon  ^j^g^j^ 

the  manufacture  required  in  section  37  as  a  qualified  — 

^  1    .        1         Argument 

manufacture.     We  are  not  called  upon  to  exploit  the  ofcom— ei 
invention  as  they  have  it  in  the  French  law.    Upon  a 
ratio  materice  this  could  not  apply  to  a  process  patent. 
Now,  the  object  of  the  legislature  was  to  secure  in 
Canada   the  benefit  of  the  invention.     Anyone  who 
wanted  phosphorus  could  make  it  and  could  buy  it 
perfectly  freely.     The  chemical  phosphorus  is  just  as 
good  as  other  phosphorus.     The  only  benefit  arising 
under  our  invention  w.ms   the  producing  of  it  in  a 
cheaper  way.    Section  37,  in  such  a  case,  only  contem- 
plates a  person  going  to  the  owner  and  asking  him  to 
make  the  phosphorus  for  him,  because  it  is  only  a 
qualified   manufacture   we   are  called  upon   to  carry 
out. 

Although  there  is  no  statutory  necessity  to  give  the 

notice  to  which  allusion   has  been  made,  when  it  is 

giy^n  it  takes  away  any  objection  of  the  kind  that  the 

purchaser,   or  intending  purchaser,   may  not  know 

^iere  to  apply  to  obtain  the  invention.     And  where 

^t  is  given  at  all  it  must  be  presumed  to  have  been 

S^^^xx  in  the  interests  of  the  then  owner  of  the  patent. 

I  thxxik  that  is  the  only  use  of  the  notice.     The  effect 

it  is  to  say  that  the  owner  has  been  always  ready 

^  ^ell  or  license  to  anyone  who  desires  to  have  it. 

-^s  to  importation,  the  proof  in  this  case  does  not 

^^0\^  that  the   importation   was  by  the  defendants 

Jr^^  cites  Badische  Anilin  v.  Basle  Chemical  Works  (1). 

.   *^ia     case   explains    what    is   meant  by    "causing" 

^*^I>ortation  to  be  made.     I  do  not  think,  upon  the 

^^*^^^    in  evidence,  that  the  court  could  say  that  the 

^^^xxdants  had  caused  any  importation   within  the 


(1)  67  L.  J.  Ch.  at  p.  143. 
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1902  meaning  of  section  37.  The  goods  were  delivered 
Hamblt  f.  o.  b.  at  Niagara  Falls,  and  the  whole  transaction 
Wilson     ^^®   complete    outside   of  Canada.     And     Bellhouse 

Dillon  &  Co,  were  in  no  sense  the  agents  of  the  defen- 

of  conn»«i.  dants.  Their  agency  had  ceased  before  this  trans- 
action. At  the  most  it  could  only  be  said  that  if 
there  were  any  importation  at  all,  it  was  the  importa- 
tion of  a  licensee,  and  the  licensee  may  be  likened  to 
the  legal  position  of  a  lessee.  The  lessee  is  not  per- 
mitted to  destroy  the  property,  nor  is  a  licensee.  The 
licensee  is  bound  to  protect  the  property.  It  would 
be  disastrous  to  the  owner  of  the  patent  if,  for 
instance,  a  licensee  in  order  to  avoid  the  payment  of 
royalties,  was  able  to  do  some  act  which  would  have 
the  effect  of  destroying  the  patent.  That  power  ought 
not  to  be  reposed  in  a  mere  licensee. 

There  is  no  other  country  where  an  enactment  in  all 
terms  identical  with  this  37th  section  is  in  force.  The 
law  of  France  is  more  similar  than  any  other  laws ; 
but  there  it  is  necessary  for  the  patentee  to  **  exploit " 
or  work  the  patent.  The  French  law  is  more  onerous 
upon  the  owner  of  the  patent. 

H.  Aylen,  K.C.,  lor  the  plaintiff: 

The  owner  of  the  patent  is  required  to  manufacture 
within  the  meaning  of  the  Act.  The  Act  requires 
him  to  supply  the  subject  of  the  patent  to  the  public. 
Defendants  admit  that  they  never  made  efforts  to 
manufacture  in  Canada,  so  they  would  have  to  import 
it  to  supply  the  demand.  And  the  notice  is  bad, 
because  Beadman  had  no  authority  to  give  it.  He 
had  no  interest  in  the  patent.  On  the  other  hand 
Eeadman  knew  nothing  about  the  giving  of  the  notice. 
It  is  difficult  to  imagine  how  Evans  could  give  the 
notice  for  the  defendants  when  neither  the  defendants 
nor  the  Phosphorus  Company  knew  anything  about 
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it.     (He  cites  Barter  v.  Smith  (1).)     Clearly  here  Mr.       1902 
Tache  points  out  why  the  clause  corresponding  to  the    Hamk.t 
8Yth  section  now  was  introduced  into  the  then  Act,    wiLsoar 
namely,  for  protecting  the  Canadian  public  and  for 
protecting  Canadian  labour. 

Stress  has  been  laid  in  this  case  on  the  fact  that  the 
proportion  of  Canadian  labour  displaced  is  very  small. 
But  the  facts  are  different  here  from  the  facts  in  the 
case  of  Barter  v.  Smith.  It  was  held  in  the  Anderson 
Tyre  Gate  (2)  that  the  article  was  introduced  not  for 
commercial  purposes,  and  that  only  about  fifteen  cents 
worth  of  labour  had  been  displaced.  In  Barter  v.  Smith 
it  is  not  right  to  say  that  Mr.  Tache's  opinion  was 
supported  or  affirmed  by  the  Supreme  Court  in  Smith 
V.  G oldie  (8).  It  is  true  that  Mr.  Justice  Henry  did  refer 
to  Mr.  Tache's  remarks  with  approval ;  but  that  was 
only  obiter,  and  the  other  judges  did  not  pass  upon  it, 
and  so  it  is  hard  to  say  that  on  the  question  mentioned 
Mr.  Tach6's  views  were  approved  by  the  Supreme 
Courts     (He  refers  to  Von  Heyden  v.  Neustadt  (4) 

Canadian  labour  must  have  been  displaced  by  this 
importation  when  the  Electric  Reduction  Company 
have  been  sued  by  the  defendants  for  infringement  of 
the  patent.  My  learned  friends  have  referred  to  the 
French  law.  The  courts  in  France  can  exercise  a  dis- 
cretionary power  as  to  how  far  an  imporation  has 
infringed  the  law,  but  that  is  not  the  case  under  our 
statute. 

Surely  the  notice  is  no  compliance  with  the  statutory 
requirements  to  manufacture.  Surely  a  man  ought 
not  to  be  excused  by  showing  that  although  he  did  not 
manufacture,  he  held  himself  ready  to  let  somebody 
else  do  it  for  him.  Phosphorus  was  formerly  manu- 
factured  abroad,   and   now   Canada   has   become   an 


(1)  2  Ex.  C.  R.  at  pp.  480,  481.      (3)  9  Can.  S.  C.  R.  46. 

(2)  5  Ex.  C.  R.  100.  (4)  14  Ch.  D.  at  p.  702. 
25H 
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1902  exporter  of  phosphoms.  There  was  a  demand  for 
Hambly  cheap  phosphorus  under  electrical  process,  and  we 
WiMOH  ^^^®  employed  Canadian  labour  to  the  extent  of  forty 
thousand  dollars  a  year.  Clearly  this  importation  was 
for  commercial  purposes. 

As  to  the  necessity  of  an  affidavit  on  the  part  of  an 
inventor  for  a  reissue,  I  would  refer  to  section  23  of 
The  Patent  Act.  The  first  reissue  is  entirely  different 
from  the  original.  Their  affidavit  amounts  to  this  on  the 
first  reissue,  namely  that  Readman  did  not  get  what 
he  was  entitled  to.  And  this  proves  that  there  was  a 
mistake  made.  But  Readman  says  that  he  was  never 
consulted  about  it. 

[By  the  Court  : — Is  there  a  difference  between  the 
original  patent  and  the  reissue  ?| 

The  first  re  issue  says  there  should  be  an  exclusion 
of  all  gases. 

The  fact  is  that  the  Minister  has  decided  that  the 
first  reissue  was  granted  through  inadvertence  and 
mistake.  My  interpretation  is  that  the  Minister 
decided  that  the  first  reissue  was  obtained  through 
misrepresentation,  and  he  ordered  its  surrender.  I 
submit  that  he  had  no  right  to  make  a  second  reissue, 
although  he  seemed  to  say  to  them  that  he  would  give 
them  what  they  had  before,  that  is  the  original  patent. 
I  say  that  if  the  Minister  took  a  bond  he  would  not 
have  been  in  a  better  position ;  and  I  say  that  the 
Minister  had  no  right  to  give  it  to  them  back  after 
they  had  made  a  bad  reissue.  The  defendants  were 
the  Phosphorus  Company  as  well  as  Albright,  Wilson 
&  Co.  The  defendants  controlled  the  works  at  Niagara 
Falls,  and  the  license  was  a  transfer  in  substance  and 
in  fact.     (He  cites  Frost  on  Patents  (1). 

If  the  monopoly  is  the  grant,  what  is  the  interest  of 
the  defendants  ?    The  royalty  is  the  price,  in  the  civil 

(1)  P.  344. 
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law,  of  a  sale.    The  vendor  tacitly  warrants  that  he       ^^2 
has  a  title  in  the  thing  sold.     There  would  be  a  trans-    Hamblt 
fer  with  warranty  subject  to  the  payment  of  the  price,    wilson. 
If  the  licensees  are    troubled   in   the  property,   the  j^^~l^^ 
payment  of  all  damages  suflfered  by  them  would  have  ot&mm^i. 
to  be  taken  out  of  the  royalty.     The  English  law  is 
different,  and  the  maxim  of  caveat  emptor  applies.   The 
motive  spring  of  all  these  royalties  was  protection  ;  in 
case  the  patent  was  set  aside  in  any  country  all  the 
damages  should  come  out  of  the  royalty.     (He  refers 
to  Guyot  V.  Thomson,  (I)  cited  by  counsel  for  the  de- 
fendants ) 

If  the  owners  of  the  patent  do  not  sue,  when 
requested  to  do  so  by  the  licensees,  then  the  licensees 
can  sue  in  their  own  name.  Now  as  all  these  parties 
are  merely  nominal,  that  is,  that  Albright  &  Wilson 
and  the  Phosphorus  Company  are  really  the  same 
people,  all  the  transactions  are  between  the  defen- 
dants acting  under  different  names.  This  transfer  to 
them  by  assignment  would  amount  to  what  is  called 
"  consolidation  "  in  the  civil  law,  which  occurs  when 
a  man  is  the  beneficial  owner  and  joins  to  that  the 
legal  ownership.  Now  it  would  be  inequitable  for  a 
licensee  and  an  assignee,  being  one  and  the  same 
person,  to  do  something  that  would  avoid  the  patent 
in  the  capacity  of  licensee,  and  then  consolidate  his 
titles,  and  say  that  as  assignee  he  should  not  be  bound 
by  his  acts  as  licensee.     (Cites  Ridout  on  Patents)  (2)  : 

F,  S.  Maclennany  in  reply  ; — I  do  not  see  how  your 
lordship  can  review  the  action  of  the  Minister  of 
Agriculture  in  granting  a  reissue. 

[By  the  Court  : — If  he  had  jurisdiction,  I  do  not 
think  a  court  could  go  into  the  question.] 

"We  say  we  were  entitled  to  a  reissue.  1  have  cited 
a  number  of  cases  as  to  reissue,  and  they  show  that  a 

(1)  [1894]  3  Ch.  388.  (2)  P.  186. 
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1902  reissued  patent  is  exactly  in  the  same  position  as  an 
Hamblt  original  patent.  As  to  the  notice  I  might  say  that  no 
Wilson  ^^®  ^^^  ^^^^  shown  to  be  prejudiced  by  reason  of  the 
form  in  which   the  notice   was  given.     Under  the 


^«dSl«B«    decision  in  the  Saccharin  Corporation  v.  Reitmeyer  (1) 

our  clients  cannot  be  connected  with  the  importation, 

because  the  sale  and  delivery  took  place  in  the 
United  States. 

So  long  as  the  words  of  the  license  do  not  amount 
to  a  grant  it  is  not  an  assignment  and  must  be  treated 
as  a  license. 

As  to  the  identity  of  existence  between  these  corpo- 
rations, the  fact  that  some  persons  were  shareholders 
in  both  companies  does  not  make  the  corporations 
identical. 

The  Judge  of  the  Exchequer  Court  now  (March 
20th,  1902)  delivered  judgment. 

As  stated  on  a  former  occasion,  the  action  is  brought 
to  obtain  a  declaration  that  letters-patent  numbered 
65698  are  null  and  void  on  the  grounds  (1)  that  the 
reissue  was  made  contrary  to  law  and  is  bad  ;  (2)  that 
there  has  been  an  importation  of  tbe  invention  con- 
trary to  the  provisions  of  section  37  of  The  Patent  Act ; 
and  (8)  that  there  has  been  a  failure  to  manufacture 
in  accordance  with  the  terms  of  that  section. 

With  regard  to  the  first  ground  on  which  the  decla- 
ration is  asked,  it  appears  to  me  that  the  Commissioner 
had  jurisdiction  to  grant  the  reissue,  and  that  his 
decision  should  be  accepted  as  conclusive  of  the  ques- 
tions now  raised  as  to  the  reissue.  (The  Auer  Incandes- 
cent Light  Manufacturing  Co.  v.  O'Brien  (2). 

With  regard  to  the  third  ground  on  which  it  is 
sought  to  impeach  the  patent  it  [is  certain  that  neither 
the  patentee,  nor  his  assignee.  The  Phosphorus  Com- 

(1)  69  L,  J.  Ch.  761.  (2)  6  Ex.  C.  R.  283. 
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pany,  nor  the  defendants,  its  licensees,  ever  had  any  ^902 
intention  of  manufacturing  phosphorus  in  Canada  in  Haiibly 
accordance  with  the  process  for  which  the  patent  was  ^j^g^j, 
issued,  or  otherwise.  This  is  clear  from  the  evidence 
of  Mr.  John  "William  Wilson,  a  director  of  the  defend- 
ant company  taken  under  commission.  He  states  that 
irom  a  manufacturer's  point  of  view  the  consumption 
of  phosphorus  in  Canada  has  never  been  sufficient  to 
justify  the  defendants  in  putting  up  works  to  work 
the  Readman  patent  for  Canada  alone;  that  they 
believed  they  were  well  enough  placed  by  their  own 
works  not  to  do  so,  although  they  had  been  pressed 
once  or  twice  by  the  Phospjiorus  Company  to  do  so. 
By  the  expression  *'our  works,"  which  Mr.  Wilson 
uses,  I  understand  him  to  mean  the  defendants'  works 
in  England,  and  possibly  also  those  that  were  put  up 
in  the  United  States  at  Niagara  by  The  Oldbury 
Electro-Chemical  Company,  to  which  the  defendants 
in  some  of  their  letters  refer  as  "  their  works."  Mr. 
Wilson  also  stated  that  obviously  it  would  be  no 
advantage  to  the  defendants  to  manufacture  in  Canada 
unless  there  was  a  demand  there ;  that  they  preierred 
to  supply  Canada  from  their  other  works,  and  that  up 
to  the  end  of  1896  they  supplied  the  Canadian  trade 
from  England  with  phosphorus  manufactured  under 
their  process  chemically  which  had  nothing  to  do  with 
the  patent  in  question. 

By  the  37th  section  of  The  Patent  Acl^  the  provisions 
of  which  constituted  one  of  the  conditions  on  which  the 
patent  was  granted,  it  is  provided  that  the  patent  and 
all  the  rights  and  privileges  thereby  granted  shall 
cease  and  determine  and  the  patent  shall  be  null  and 
void  at  the  end  of  two  years  from  the  date  thereof, 
unless  the  patentee  or  his  legal  representatives  or 
assignee,  within  that  period  or  any  authorized  exten- 
sion thereof,  commence  and  after  such  commencement 
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1902  continuously  carry  on  in  Canada  the  construction  or 
Hambly  manufacture  of  the  invention  patented,  in  such  a  man- 
Wiuaov  ^^^  ^^^^  ^^y  person  desiring  to  use  it  may  obtain  it, 
or  cause  it  to  be  made  for  him  at  a  reasonable  price  at 
some  manufactory  or  establishment  for  making  or  con- 
structing it  in  Canada.  Now  this  provision  presents 
the  difficulty  that  the  language  used  is  not  apt  or 
appropriate  where  the  invention  is  an  art  or  process, 
as  it  may  be.  One  does  not  construct  or  manufacture 
a  process,  and  no  one  can  obtain  a  process  or  cause  it 
to  be  made  for  him  at  a  manufactory  or  establishment. 
In  the  present  case  the  phosphorus  made  by  the  pro- 
cess for  which  the  patent  issued  is  the  same  as  that 
made  chemically.  The  invention  is  useful  because 
phosphorus  may  be  made  more  cheaply  in  the  way 
discovered  by  the  patentee.  The  only  advantage  that 
can  possibly  accrue  to  the  people  of  Canada,  for  the 
grant  p^iven,  is  that  during  its  existence  they  may  get 
phosphorus  cheaper  than  they  otherwise  would,  and 
that  after  the  grant  has  terminated  the  invention  may 
be  free  to  all.  The  only  way  that  advantage  could  be 
secured  in  the  present  case,  without  allowing  the  impor- 
tation of  phosphorus  made  in  accordance  with  the  pro- 
cess protected  by  the  patent,  would  be  to  impose  upon 
the  patentee  or  his  assignees  the  obligation  to  make  it, 
or  cause  it  to  be  made,  in  Canada,  according  to  that 
process,  so  that  anyone  desiring  to  do  so  could  obtain 
it  at  a  reasonable  price.  But  as  stated  there  is  the 
difficulty,  and  it  is  a  real  one,  that  Parliament  has  not 
so  provided  in  apt  and  clear  terms. 

Then  there  is  this  further  difficulty  that  in  earlier  cases 
arising  upon  this  provision  it  has  in  substance  been 
held  by  Dr.  Tache  and  others  that  a  patentee  is  not  in 
default  for  not  manufacturing  his  invention,  unless  or 
until  there  is  some  demand  for  it  with  which  he  has 
failed  to  comply ;   unless  some  person  has  desired  to 
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use  or  to  obtain  it  and  has  been  unable  to  do  so  at  a  1^02 
reasonable  price ;  and  that  where  the  invention  is  a 
process  only  the  patentee  satisfies  the  statute  and  the 
condition  of  his  patent  by  being  ready  to  allow  the 
process  to  be  used  by  any  one  for  a  reasonable  sum. 
{Barter  v.  Smith  (1) ,  The  Toronto  Telephone  Manufac- 
turing Co.  V.  The  Bell  Telephone  Co.  of  Canada  (2). 
Now,  Dr.  Tache*s  views  are  entitled  to  great  considera- 
tion, and  whether  one  agrees  therewith  or  not,  he 
cannot  get  away  from  the  fact  on  which  Mr.  Maclennan 
relies,  and  to  which  I  alluded  in  The  Anderson  Tire  Co. 
of  Toronto^  Limited  v.  The  American  Dunlop  Tire  Co.  (3); 
that  these  provisions  of  The  Patent  Act  have  since  his 
decisions  been  re-enacted  on  several  occasions  without 
anything  to  indicate  any  dissent  by  Parliament  from 
the  view  that  had  been  taken  of  such  provisions.  I 
do  not  myself  profess  to  be  satisfied  with  the  result  as 
illustrated  by  the  present  case,  in  which  the  only  use 
made  of  the  patent  has  been  to  aid  the  defendants  in 
holding  in  their  hands  the  trade  in  phosphorus  within 
Canada,  without  any  intention  of  manufacturing  phos- 
phorus here,  or  of  giving  the  people  of  Canada  the 
advantage  of  having  it  made  by  the  cheaper  process 
for  which  the  patent  was  granted. 

But  the  construction  put  upon  the  provision  in 
question  has  been  received  and  acted  upon  for  too  long 
to  be  now  disturbed,  except  by  an  amendment  of  the 
provision,  if  Parliament  should  deem  any  amendment 
necessary.  Accepting  the  construction  that  has  been 
put  upon  this  provision,  imposing  on  a  patentee  the 
obligation  to  manufacture  to  be  correct,  the  defend^ 
ants  here  are  not  in  default. 

Then  as  to  importation  contrary  to  the  statute,  one 
case  of  the  importation  of  phosphorus  made  by  the 

(1)  2  Ex.  C.  R.  455.  (2)  2  Ex.  C.  R.  524. 

(3)  6  Ex.  C.  R.  100. 
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1902  process  for  which  the  patent  was  granted,  has  been 
Hamblt  made  out,  with  which  the  defendants  were  connected 
Wilson  ^  think  in  such  a  way  that  it  can  with  propriety  be 
said  that  they  caused  the  importation  to  be  made.  I 
am  also  of  the  opinion  that  the  importation  of  phos- 
phorus made  according  to  the  process  mentioned  is, 
within  the  meaning  of  the  37th  section  of  The  Patent 
Act,  an  importation  of  the  invention.  But  that  does 
not  make  the  patent  void  ;  but  void  only  as  to  the 
interest  of  the  person  importing  or  causing  to  be 
imported.  At  the  time  of  the  importation  proved  in 
this  case  the  legal  title  to  the  patent  was  in  Dr.  Head- 
man, while  the  Phosphorus  Company  was  the  bene- 
ficial owner,  subject  to  an  exclusive  license  to  the 
defendants  to  manufacture  phosphorus  in  Canada 
upon,  among  other  terms,  one  for  the  payment  of 
a  royalty  of  one  penny  per  pound  on  all  phos- 
phorus so  manufactured.  Afterwards  and  before  this 
action  was  commenced  Dr.  Headman,  at  the  request 
of  the  Phosphorus  Company,  assigned  the  patent 
to  the  defendants.  By  thai  assignment,  which  was 
made  on  the  26th  of  May,  1898,  the  legal  title  to  the 
patent  was  vested  in  the  defendants,  and  the  licen§o 
became  merged  therein.  Apparently  this  was  done 
for  the  mutual  convenience  of  the  Phosphorus  Com- 
pany and  the  defendants,  and  without  any  intention 
by  the  former  to  give  up  its  claim  to  the  royalty  on 
any  phosphorus  manufactured  in  Canada.  This  action 
is  brought  to  have  the  patent  declared  null  and  void, 
which  under  the  circumstances  cannot  be  done,  and 
even  if  it  were  thought  that  some  other  relief  than  that 
prayed  for  might  be  granted,  nothing  would  be  gained 
by  declaring  the  patent  void  as  to  the  defendants' 
interest  at  the  time  of  the  importation  mentioned ;  for 
that  would  be  to  still  leave  them  the  owners  of  the 
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patent  either  in  their  own  right  or  in  the  right  of  the  1^2 

Phosphorus  Company.  Hamblt 

There  will  be  judgment  for  the  defendants,  and  they  ^i^„ 

will  be  allowed  their  costs,  except  those  of  the  refer-  

ence  to  the  registrar,  in  respect  of  which  each  party  j.^|£U^.g^ 

will  bear  his  own  costs.  — 

Judirtnent  accordingly. 

Solicitors  for  plaintiff :  Aylen  Sf  Duclos. 

Solicitors  for  defendants :  Macmaster,  Maclennan  8c 

Hickson. 
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NEW  BRUNSWICK  ADMIRALTY  DISTRICT. 

Between 
1002      CLARENCE  McGREaOR  ROBERTS Plaintiff; 

Jan.  8.  .     . 
against 

THE  SHIP  "  pawnee:' 

Admiralty  law — Collision  hetxoeen  steamer  and  sailing  wssd— Undue  speed 
^Rule  le^LiabUitfi. 

Two  vessels,  a  steamer  and  a  sailing  schooner,  were  making  for  the 
harbour  of  St.  John,  N.B.,  at  noon,  on  a  certain  day.  The 
steamer  had  passed  the  whistling  buoy,  off  Partridge  Island,  and 
was  sailing  a  N.W.  by  N.  course.  The  schooner  was  running 
about  N.  with  a  fair  wind,  which  was  very  light.  A  thick  fog 
prevailed.  The  steamer's  speed  was  between  four  and  five  knots-, 
when  those  on  board  heard  three  blasts  from  a  fog-horn  on  the 
schooner  for  the  first  time.  This  indicated  to  those  on  board 
the  steamer  that  the  schooner  was  about  four  points  off  their  bow, 
and  that  she  was  sailing  free  in  a  northerly  direction.  Upon 
hearing  the  blasts  the  steamer  continued  upon  her  coarse  at  the 
same  speed.  Ten  minutes  after  she  first  heard  the  blasts  the 
steamer  struck  the  schooner  on  the  starboard  side,  with  her  bow 
about  midships,  and  stove  her  in,  the  schooner  sinking  in  a  few 
minutes. 

Held,  that  under  rule  16  of  the  Regulations  for  Preventing  Collisions 
at  Sea,  it  was  the  duty  of  the  steamer  upon  hearing  the  fog-signals 
to  stop  her  engines,  so  far  as  the  circumstances  of  the  case  would 
permit,  and  then  navigate  with  caution  until  the  danger  of  col- 
lision was  over.  The  steamer  was,  therefore,  wholly  responsible 
for  the  colli:iion. 

This  was  an  action  for  damages  by  collision  between 
a  steamer  and  a  sailing  vessel  neat  the  entrance  of  the 
harbonr  of  St.  John,  N.B. 

The  facts  of  the  case  are  fully  stated  in  the  reasons 
for  judgment. 
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July  25th,  1901.  l«» 

The  case  was  heard  at  St.  John,  N.B.  Robkbtb 

H,  H.  McLean,  K.C.,  for  the  plaintiff:  When  the   "^bShip 

steamer  first  heard   three  blasts  of  the  fog-horn  on       

board  the  schooner  it  was  her  duty  to  stop  until  she  o/iS^ST 
had  ascertained  where  the  schooner  was  and  her 
course.  The  captain  of  the  steamer  admits  he  knew 
from  the  sound  that  the  schooner  was  running  free  ; 
he  also  admits  that  he  knew  there  was  danger  of  run- 
ning into  the  schooner.  {The  Heather  Belle  (1) ;  The 
Zambesi  (2)  \  The  Lancashire  (Z)  \  The  Kirby  Hall  (4)  \ 
The  John  Mclntyre  (5);  The  Dordogne  (6);  The  Ebor 
(7) ;  The  Lord  Bangor  (8) ;  The  Rondane  (9) ;  The 
Cathay  {W)  \  The  Frankland  (11) ;  The  Campania  (12). 
All  these  cases  establish  that  it  was  the  duty  of  the 
steamer  to  slow  down  her  speed  so  that  she  would  be 
in  a  position  to  stop,  after  sighting  the  schooner,  in 
time  to  prevent  a  collision. 

C.  J.  Coster,  for  the  ship,  contended  that  the  authori- 
ties cited  by  counsel  for  the  plaintiflF  only  applied  to 
cases  where  vessels  were  approaching  each  other,  and 
ttixder  a  specific  rule  in  that  behalf.    The  evidence  is^ 
^ii^t  the  schooner  was  sounding  three  blasts,  showing 
^it^t  she  was  going  in  the  same  direction  as  the  steamer, 
^-^O.  <i  that  she  was  sailing  free.    If  a  steamer  were  obliged 
^•^^      stop  every  time  a  horn  was  heard,  she  would  be 
^^  Clipped  all  the  time  in  foggy  weather,  and  would  run 
"«at   danger  of  being  run  down   by  other  vessels. 
le  Marpesia  (13). 

C  1)  3  Ex.  C.  R.  40.  (8)  [1896]  P.  D.  28. 

^  2)  3  Ex.  C.  R.  67.  (9)  69  L.  J.  Adm.  114. 

^^)  [1894]  A.  C.  1.  (10)  81  L.  T.  N.  S.  391. 

C-4)  8  P.  D.  71.  (11)  L.  R.  4  P.  C.  629. 

C-C)  9  P.  D.  135.  (12)  83  L.  T.  N.  S.  611. 

<:^)  10  P.  D.  6.  (13)  8  Moo.  P.  C.  N.  S.   478  ;   L. 

<'7)  11  P.  D.  26.  R.  4  P.  C.  212. 


Digitized  by  V:iOOQIC 


392  EXCHEQUER  COURT  REPORXa        [VOL.  VIL 

1902  The  accident  was  inevitable  so  far  as  the  steamer 

RoBiBTs  was  concerned,  and  had  the  schooner  hauled  her  wind 
The^Ship  '^^^^  ^^^  fi^^^  sighted  the  steamer,  they  would  have 
Pawvee.  run  up  alongside  of  each  other  and  little  damage  would 
have  been  sustained  by  either,  (The  Calcutta  (1) ;  The 
Argentino  (2) ;  Marsderi  an  Collisions  at  Sea  (8). 

H.  II.  McLean^  K,C,  replied. 

McLeod,  LJ.  now  (January  8th,  1902,)  delivered 
judgment 

This  is  an  action  brought  by  the  plaintiff,  as  owner 
of  the  schooner  Roland,  registered  at  Parrsboro,  N  S., 
for  damages  occasioned  by  collision  with  the  steamer 
Pawnee,  on  July  17th  of  last  year,  by  which  the 
schooner  and  her  cargo  were  lost. 

Three  actions  were  brought  against  the  steamer,  one 
by  the  plaintiff,  as  owner  of  the  schooner;  one  by 
Joseph  A.  Likely,  as  owner  of  the  cargo  ;  and  one  by 
the  seamen  on  board  the  schooner  for  their  personal 
effects;  but  on  the  hearing  the  cases  were  consolidated 
and  tried  as  one  case.  The  collision  took  place  about 
noon  on  the  17th  of  July  last,  near  the  whistling  buoy, 
off  Partridge  Island.  The  steamer  was  on  her  way 
from  New  York  to  St.  John  in  ballast.  The  schooner 
was  coming  from  Parrsboro  to  St.  John  loaded  with 
coal.  Both  vessels  were  making  for  St.  John.  The 
steamer  had  passed  the  whistling  buoy  and  was  sailing 
a  N.W.  by  N.  course.  The  schooner  was  running 
about  north  with  a  fair  wind,  which  was  very  light, 
and  there  was  a  thick  fog.  The  steamer  struck  the 
schooner  on  the  starboard  side,  with  her  bow  about 
midships,  stove  her  in  and  she  sank  in  a  few  minutes. 
At  the  outset  I  may  say  that  there  is  no  evidence  that 
shows  that  the  schooner  was  in  any  way  at  fault   She 

(1)  21  L.  T.  N.  S.  768.  (2)  14  App.  Cae.  619. 

(3)  2iid  ed.  pp.  354,  380. 
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was  sailing  with  the  wind,  which  was  very  light,  and       1902 
she  was  going  very  slow,  having  not  much  more  than     Roberts 
steerage  way,  and  would  not  answer  her  helm  quickly.   xhb^Ship 
She  was  supplied  with  a  good  mechanical  fog  horn,    Pawkeb. 
which   was  kept  continually  blowing,  giving  three   rmmou 
blasts  at  proper  intervals.     The  steamer  was  blowing  Jttd«««iu. 
her  whistle,  which  was  heard  on  board  the  schooner. 
The  question  I  have,  therefore,  to  consider  is  whether 
the  steamer  was  in   fault,  either  in  running  at  too 
great  speed  under  the  circumstances,  and  whether  she 
violated  the  rule  in  not  stopping  when  she  first  heard 
the  schooner's  fog  horn.     As  so  much  depends  on  the 
action  of  the  steamer  after  the  schooner's  horn  was 
heard,  I  will  first  refer  to  some  of  the  evidence  of  those 
ou  board  the  steamer  taken  on  behalf  of  the  defendant. 
Captain  Cartwright,  the  captain  of  the  steamer,  was 
examined,  and  part  of  his  evidence,  by  question  and 
answer,  is  as  follows  : 

"  Q.  Before  the  accident  did  you  hear  any  fog  horn 
"  blowing  ? — A.  Yes,  we  heard  a  sailing  vessel's  horn 
*'  blowing,  giving  three  blasts  sometime  previous  to  it, 
''  about  ten  minutes  before  the  accident.  Q.  After  that 
**  did  you  hear  three  blasts  again  ? — A.  When  we  saw 
**  the  schooner  right  ahead,  three  at  the  same  time. 
"  Q.  You  say  the  schooner  was  then  how  far  off? — A. 
"  About  a  hundred  yards  distant.  Q.  The  fog,  you  say, 
"  was  very  thick? — A.  Very  dense.  Q.  As  soon  as  you 
"  saw  the  schooner  what  did  you  do — what  order  did 
"  you  give  ? — A.  Stopped  the  engines."  And  he  further 
says  that  he  ordered  the  engines  full  speed  astern,  but 
the  steamer  struck  the  schooner.  He  further  answered 
as  to  the  schooner:  **Q.  How  was  the  schooner  sail- 
**  ing  ? — A.  Sailing  with  the  wind  free.  Q.  Had  she 
*'  come  up  in  the  wind  would  the  accident  have  been 
"  lessened?—  A.  I  imagine  had  the  schooner  taken  quick 
"  action,  and  put  her  helm  down  and  hauled  her  wind, 
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1902       "  we  might  have  gone  alongside  of  each  other,   and 

R0BRRT8    **  might  not  have  done  serious  damage." 

Thr^Ship       ^®  *^  ^^^®*  ^  ^  have  already  said,  the  wind  was  very 

Pawmbb.    light,  and   the  schooner  had  not   much  more   than 

mZimonm    Steerage  way  and  would  not  answer  her  helm  quickly. 

^wdsmene.  The  Captain  of  the  schooner,  however,  in  his  evidence, 

says  that  so  soon  as  he  saw  the  steamer  he  ordered  his 

mate,  who  was  at  the  wheel  to  put  it  hard  to  starboard, 

and  that  he  saw  the  order  obeyed,  and  the  mate,  in  his 

evidence,  corroborates  this  and  says  that  he  obeyed  and 

put  the  wheel  hard  to  starboard.    The  captain  of  the 

steamer  further  answers  in  his  cross-examination  as 

follows:  — 

**  Q.  You  heard  the  schooner's  horn,  you  say,  about 
'*  ten  minutes  before  the  collision  ? — A.  Yes,  heard  it 
**  the  first  time.  Q.  You  heard  it  ofi*  your  port  bow  ? — 
**  A.  It  seemed  to  me  a  little  before  the  beam  on  the 
"  port  side.  Q.  You  heard  tho  schooner  blowing  three 
'* blasts?— -A.  Yes.  Q.  That  would  indicate  that  she 
**was  running  free? — A.  Yes.  Q.  And  you  would 
**  know,  of  course,  that  there  was  danger  of  running 
**  into  her? — A.  Yes.  Q.  Now,  did  you  give  orders  to 
**  slow  down  the  speed  you  were  going  at  after  you 
**  heard  the  schooner's  horn  ? — A.  At  that  time  we  did 
"  not.  She  was  going  slow.  Q.  She  was  going  at  the 
** same  speed  she  had  been  through  the  morning? — 
*'  A.  She  had  been  for  half  an  hour  or  so.  Q.  I  think 
'*you  will  see  by  the  engineer's  log  that  a  long 
**time  before  that  she  was  going  at  full  speed? — A. 
"  Going  slow.  Q.  Going  slow  would  be  six  knots  ? — 
**  A.  No,  we  were  going  slow  all  the  morning.  I  was 
'*on  the  brid<Te.  I  was  on  the  bridge  from  eight 
"o'clock,  part  of  the  time  we  were  going  full  speed, 
**  and  another  part  of  the  time  we  stoppied  the  ship 
**  altogether  to  get  soundings." 
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G-riffith  Jones,  the  first  officer  of  the  steamer,  was       1^2 
also  called,  and,  after  saying  that  the  collision  occurred    Roberts 
just  after  they  had  passed  the  whistling  buoy,  and   rj^^^^^j^ 
that   they  heard    the   whistling  buoy  at    Partridge    Pawmee. 
Island.     In  his  direct  examination — by,  question  and 
answer,  he  says : — 

**  Q.  Did  you  hear  the  sound  of  a  fog  horn  ? — A.  Yes. 
"Q.  About  that  time?— A.  Well  I  heard  three  blasts 
"  about  ten  minutes  before  the  accident  occurred.  Q. 
"You  were  on  the  lookout,  were  you? — A.  I  was  on 
**the  lookout.  Q.  Who  wag  with  you  on  the  lookout? 
" — A.  Another  man.  Q.  What  was  his  name? — A.  A 
'seaman,  Antonio  Masco.  Q.  He  was  with  you  ? — A. 
*•  Yes.  Q.  You  say  you  heard  three  blasts  about  ten 
•'  minutes  before  the  accident  occurred,  when  did  you 
*'  next  hear  any  blasts  ? — A.  Just  the  time  we  collided. 
'  Q.  How  far  ahead  was  the  schooner  Roland  when 
'*you  first  sighted  her? — A.  Just  about  a  hundred 
''  yards.  I  should  think  it  would  not  be  any  more  any 
**  how.  Q.  The  fog  was  very  dense  ? — A.  Very  dense 
'*  at  the  time/' 

And  again  he  says : 

"  Q.  The  first  time  you  heard  the  fog  horn,  you 
**8ay,  was  about  ten  minutes  before  the  accident. — A. 
*'Yes,  about  ten  minutes  before  the  accident.  Q, 
'  Where  did  the  sound  seem  to  be  coming  from,  what 
'* direction? — A.  I  should  think  the  sound  was  a  little 
"  on  the  port  before  the  beam  and  bow,  from  there  on 
"  to  the  forepart  of  our  beam.  The  beam  is  like  this 
*•  (indicating).  The  wind  was  coming  in  that  direc- 
**  tion  on  the  port  side." 

He  further  says,  in  answer  to  a  question  : — 

**  How  long  after  you  saw  her  before  you  came  into 
**  collision  ? — A.  It  was  instantly,  just  there  and  then. 
'Q.  Just  as  soon  as  you  saw  the  schooner  you  came 
**into  collision? — ^A.  She  was  about  a  hundred  yards 

*'off  in  a  few  seconds." 

26 
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1902  Antonio  Masco,  the  seaman  referred   to   by  Jones, 

RoOTBTs    says: — 

Th  "s  IP  "  ^*  ^^^  long  before  the  accident  did  you  hear  any 
Pawhii.  "  whistles,  and  when  did  you  hear  them? — A.  Fog 
bmmom  "  whistles? — A.  Yes?  A.  We  heard  the  schooner  first 
^vdsmemc  **  time.  Q.  What  was  she  blowing  ? — A.  Three  horns 
"  —three  blasts.  Q.  And  how  long  before  the  accident 
'*  did  you  hear  her  when  you  first  heard  the  three 
"  blasts  ? — A.  Before.  Q.  How  long  before  ?  A.  About 
"  ten  minutes.  Q.  And  then  when  did  you  hear  the 
**  blasts  again  after  the  first  time? — A.  The  second 
**  time  ?  Q.  Yes,  where  was  the  schooner  when  you 
**  heard  them  again  ?-*-A.  On  the  port  bow.  Q.  That 
**  is  the  first  time  you  heard  them  ? — A.  Yes.  Q.  First 
"  time  she  was  on  the  port  bow  ? — A.  Yes.  Q.  Well, 
"  then,  did  you  hear  her  again  yourself  a  second  time  ? 
'*  A.  Yes,  a  second  time  we  heard,  and  we  struck.  Q. 
"  How  far  off  was  the  schooner  when  you  heard  them 
**  the  second  time  ?  -  A.  Not  half  the  length  of  the  ship. 
"  We  heard  the  whistle  and  saw  the  schooner,  and  at 
**  the  same  time  struck  together." 

Morris  Rowlands,  the  second  officer  of  the  steamer, 
also  says  that  he  heard  a  horn  giving  three  blasts  about 
nine  or  ten  minutes  before  the  collision ;  that  the  blasts 
seemed  to  be  about  four  points  off  the  bow.  That 
hearing  them  he  knew  the  vessel  was  sailing  free,  in  a 
northerly  direction.  The  captain  of  the  steamer,  and 
all  the  men  on  board,  who  were  called  as  witnesses,  say 
that  the  steamer  was  going  slow,  not  more  than  two 
and  a  half  or  three  knots  an  hour ;  and,  that  on  hearing 
the  schooner's  fog  horn  the  first  time  they  did  not  stop, 
and  made  no  change  in  the  speed  or  course  of  the 
steamer.  The  plaintiff  and  men  on  board  the  schooner, 
who  were  called  as  witnesses,  say  she  was  going  five 
or  six  knots  an  hour,  and  they  form  this  opinion  by  the 
speed  at  which  she  seemed  to  be  going  when  they  first 
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saw  her,  and  the  quickness  with  which  she  struck  after 
she  w^as  first  sighted.  The  pilots,  who  were  out  in 
their  boats  at  the  time,  who  were  called  as  witnesses, 
saw  her  just  before  she  struck  the  schooner,  and  they 
say  they  thought  she  was  going  four  or  five  knots  an 
hour.  They  also  say  they  heard  the  schooner's  fog 
horn  regularly  blowing — giving  three  blasts  at  a  time. 
The  first  contention  by  the  plaintiff  is  that  the  steamer, 
when  the  schooner's  horn  was  first  heard,  should  have 
been  stopped  so  as  to  ascertain  the  whereabouts  of  the 
vessel  blowing.  After  having  carefully  considered  the 
evidence,  I  think  the  steamer  violated  the  rules  in  not 
stopping  her  engines  when  she  first  heard  the  fog  horn, 
I  can  find,  from  the  evidence,  no  reason  for  her  not 
doing  so.  The  rules  are  plain — ^when  a  steamer  and 
sailing  vessel  are  proceeding  in  such  directions  as  to 
involve  a  collision,  the  steam  vessel  must  keep  out  of 
the  way;  and  by  rule  16  a  steam  vessel  hearing  a  fog 
signal  of  a  vessel,  apparently  forward  of  her  beam,  the 
position  of  which  is  not  ascertained,  shall,  so  far  as 
the  circumstances  of  the  case  admit,  stop  her  engines, 
and  then  navigate  with  caution  until  the  danger  of 
collision  is  over.  The  steamer  heard  the  fog  horn  of 
the  schooner  on  her  port  side,  apparently  forward  of 
her  beam,  ten  minutes  before  the  collision  occurred. 
Three  blasts  were  given,  by  which  she  knew  the  vessel 
was  sailing  free,  in  a  northerly  direction.  Her  own 
course  was  N.W.  by  N.,  and  there  was,  at  all  events, 
danger  of  a  collision.  The  captain  of  the  steamer  ad- 
mits that  in  his  cross-examination,  and  in  answer  to 
the  question:  "  You  would  know,  of  course,  that  there 
was  danger  of  running  into  her  ?"  he  says,  ''  Yes."  And 
he  also  says  that  he  did  not  give  orders  to  slow  down 
speed  as  she  was  going  slow.  And  no  change  in  the 
speed  course  or  management  of  the  steamer  appears  to 
have  been  made  after  the  fog  horn  was  first  heard, 
26J4 


1902 

R0B1BT8 

The  Ship 
Pawnbb. 
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1902  until  she  came  right  up  to  the  schooner.  I  think  it  is 
Roberts  absolutely  clear  that  the  steamer's  engines  should 
Thb^Ship  ^^^^  heen  stopped  when  the  fog  horn  was  first  heard, 
Pawbb.  and  efibrts  made  to  ascertain  the  position  of  the  vessel. 
The  fog  was  dense,  and  those  on  board  the  steamer 
could  not  see  the  vessel,  but  they  knew  there  was  one  in 
the  vicinity,  and  that  if  they  kept  on  their  course  there 
was,  at  all  events,  danger  of  a  collision  ;  and  the  fact 
that  there  was  danger  was  the  reason  why  the  en- 
gines should  have  been  stopped,  and,  if  necessary, 
reversed.  There  seems  to  have  been  no  reason  why 
they  could  not  have  been  stopped.  The  captain  says 
that  he  stopped  at  different  times  in  running,  to  take 
soundings,  and  it  seems  to  me,  even  without  the  rule, 
knowing  there  was  a  sailing  vessel  in  front  of  them, 
and  that  there  was  danger  of  a  collision,  he  should 
have  stopped  and  taken  precautions  to  avoid  a  coUis- 
ion.  The  authorities  are  numerous,  but  Mr.  Coster 
claimed  that  they  refer  to  cases  of  vessels  approaching 
each  other.  That  is  true,  but  it  is  not  necessarily 
when  vessels  are  sailing  toward  each  other,  but  when 
vessels  are  sailing  in  such  a  direction  as  to  be  liable 
to  come  together  and  there  is  danger  of  a  collision. 
In  The  Lancashire,  Lord  Herschell  says,  (1),  '*  that 
"  there  being  this  dense  fog,  with  the  two  vessels 
"  approaching  one  another,  although  by  the  sound  of 
'*  the  whistle  it  seemed  to  those  navigating  the  Lanca- 
**  shire  that  the  other  vessel  was  coming  in  a  direction 
*'  which  would  take  them  clear,  nevertheless  they 
"  ought  not  to  have  assumed  that  that  state  of  things 
**  would  certainly  continue,  and  they  ought  to  have 
"  stopped  from  time  to  time,  and  so  made  sure  that 
*'  they  would  not  approach  the  other  vessel  at  too 
**  great  a  speed,  and  that  the  risk  of  the  collision 
**  would  have  been  in  that  way  avoided."     It  seems 

(1)  [1894.]    A.  Cat  p.  4. 
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to  me  that  this  language  applies  with  great  force  to       ^902 

to  the  facts  in  the  present  case.     There  was  a  dense    RonntTs 

fog,   the   schooner's   horn   was    heard  on   board   the   the^Ship 

steamer,   and  the    captain   knew  that    on   his  then    Pawnib. 

course  there  was  danger  of  a  collision,  and  it  was  his    mmmmm 

duty  to  take,  at  once,  precautions  to  prevent  it  by  #«««m«rt. 

stopping  his  way  until  he  had  ascertained  the  position 

of  the  vessel.     In  the  John  Mclntyre  (1),  it  is  said  by 

Bret,  M.  B. :   *'  It  may  be  laid  down  as  a  general  rule 

"  of  conduct  that  it  is  necessary  to  stop  and  reverse,  not 

"  indeed  every  time  that  a  steamer  hears  a  whistle  or 

"  fog  horn  in  a  dense  fog,  but  when  in  such  a  fog  it  is 

'*  heard  on  either  bow  and  approaching,  and  is  in  the 

"  vicinity,  because  there  must  then  be  a  risk  of  col- 

*'  lision.''     And  this  is  quoted  with  approval  by  Lord 

Watson  in  The  Ceto  (2)      The  Kirby  Hail  (8)  is  to  the 

same  effect.     In  this  case  8ir   Eobert  Phillimore,  in 

holding  the  Kirby  Hall  to  blame  for   not  stopping 

when  she  heard  the  whistle,  says,  at  p.  78,  **  We  have 

"  arrived  without  hesitation  at  the  conclusion  that 

"  the  Kirby  Hall  is  solely  to  blame  by  reason  of  not 

"  stopping  her  way  in  the  water  when  the  whistle 

**  of  the    City  of  Brussels  was   heard   the  first  time, 

**  instead  of  going  ahead   without   knowing  where 

*'  the  City  of  Brussels  was,  or  what  she  was  doing ; 

**  and  we  wish  to  state,  with  as  much  emphasis   as 

**  possible,  that    those  in  charge   of  a  ship   in   such 

*'  a  dense  fog  ss  was  described  in  this  case,  should 

"  never  conjecture  anything  when  they  hear  a  whistle 

**  the    sound    appears    to    come     from     a    vessel    in 

"  such  close  proximity  as  was  the  case  here,  whether 

**  approaching  them  or  not.'*     In  the  present  case  the 

Pawnee  heard  the  fog  horn  on  her  bow  and  knew,  or 

should  have  known,  that  there  was  danger  of  a  col- 

(1)  9  P.  D.  at  p.  136.  (2;  14  App.  Cas.  at  p.  687. 

(.3)  8  R  D.  73. 
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1902  lisiou,  and  should  have  stopped  her  way,  and,  if  need 
RoBEBTs  be,  reversed  and  taken  time  to  ascertain  where  the 
Thb^Ship  "^^^s^^  was.  There  was  further  reason  for  stopping  the 
Pawnii.  engines.  The  schooner's  horn  was  kept  blowing  all 
the  time.  The  various  witnesses,  who  were  out  in 
small  boats,  say  they  heard  it  giving  the  three  blasts 
regularly.  The  steamer  heard  it  once  and  did  not 
hear  it  again  for  about  ten  minutes,  and  then  she  was 
just  on  the  schooner.  It  she  had  stopped  when 
she  first  heard  it,  she  could  have  heard  more  dis- 
tinctly, and  the  attention  of  those  on  board  would  have 
been  called  to  it,  and  they  would  have  had  an  oppor- 
tunity to  locate  the  position  of  the  schooner.  In  the 
Rondane  (1),  the  court,  in  giving  jud^^ment,  holding 
that  the  Rondane  should  have  stopped  when  she  first 
heard  the  whistle,  says,  at  p.  115,  "  The  object,  of  course, 
*'  is  clear,  namely,  to  give  the  vessel  which  stops  her 
**  engines  an  opportunity  of  hearing  better  than  she 
**  otherwise  would  do ;  and,  also,  to  specially  call  the 
**  attention  of  those  on  board  to  the  matter,  so  that  they 
**may  be  more  acute  to  hear  a  second  whistle  and 
"  locate  it  if  possible."  In  this  case  the  steamer,  on 
hearing  the  fog  horn  the  first  time,  made  no  effort  to 
locate  it,  but  continued  in  her  course.  Her  duty,  I 
think,  in  the  fog,  on  first  hearing  the  horn,  was  to  have 
stopped  her  engines  for  the  purpose  of  locating  it.  I 
think,  therefore,  the  steamer  violated  the  rule.  I  also 
think,  from  all  the  evidence,  that  the  steamer  was 
going  at  a  greater  rate  of  speed  than  two  and  a  half 
or  three  knots,  as  stated  by  the  captain  and  those  on 
board.  The  entry  of  the  rate  of  speed  in  the  mate's 
log-book,  from  six  o'clock  that  morning  until  twelve 
noon,  the  time  of  the  accident,  gives  the  speed  at  six 
knots  each  hour,  except  the  last,  which  is  five  knots. 
He  explains  that   by  saying  that  it  is  just  an  esti- 

(1)  69  L.J.  Adm.  114. 
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mate  of  the  rate  of  speed  through  the  hour,  but  the  1^02 
pilots  who  saw  her  coming  just  before  the  accident,  RoraRTs 
say  that  she  was  going  at  least  four  or  five  knots  an  th,*ship 
hour.  And  there  is  the  further  fact,  that  I  think  is  Pawhib. 
some  evidence,  that  she  was  going  at  a  greater  rate 
of  speed  than  two  and  a  half  or  three  knots.  The 
captain  says  when  he  first  saw  the  schooner  she  was 
about  100  yards  off*  and  he  immediately  ordered  the 
engines  stopped  and  reversed,  and  he  further  says 
that  going  at  the  rate  of  two  and  a  half  or  three  knots 
an  hour  the  steamer  would  entirely  stop  in  about  two 
lengths  of  herself.  Now,  the  evidence  is  that  when 
she  struck  the  schooner  she  pushed  her  through  the 
water  and  sunk  her  in  a  few  minutes.  I  think  the 
iorce  with  which  she  struck  the  schooner  shows  that  she 
must  have  been  going  at  a  greater  rate  of  speed  than 
the  captain  says,  and  corroborates  the  evidence  given 
by  the  plaintiff's  witnesses  as  to  her  rate  of  speed. 
For  these  reasons  I  must  pronounce  the  Pawnee  to 
blame.  As  to  the  damage,  the  only  difficulty  is  as  to 
the  value  of  the  schooner  herself.  The  plaintiff"  claims 
she  was  worth  $5,000  to  him.  She  was  thirteen  years 
old,  but  in  good  repair  and  well  fitted,  he  claims,  to  do 
the  kind  of  business  he  was  doing,  and  he  called 
several  witnesses,  some  of  whom  had  seen  her  and 
they  all  placed  her  value  at  between  J4,C00  and  $5,000. 
The  defendant  also  called  witnesses  as  to  value.  I 
think  only  one  of  them,  Mr.  Ewing,  had  seen  the 
schooner,  but  they  all  said  a  vessel  of  that  age  would 
not  be  worth  over  $1,500  or  $2,000.  So  that,  in  com- 
ing to  a  conclusion  as  to  the  amount  of  damage,  I  must 
do  the  best  I  can  with  this  evidence.  I  think,  how- 
ever, from  the  evidence  that  the  schooner  was  in  a 
goud  state  of  repair  and  was  well  fitted  for  the  business 
she  was  doing,  and  she  was  destroyed  through  the  fault 
of  the  steamer,  and  I  should  put  such  reasonable  dam- 
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1902  ages  as  would  make  the  plaintiff  whole.  I  will  there- 
RoBSRTs  fore  award  $4,000  for  the  schooner ;  the  freight  was 
Thb*Ship  ^^^'  ^^^  ^^®  personal  effects  I  allow  $550.  I  deduct 
Pawkss.  the  fog-horn  and  some  small  items.  I  therefore  award 
the  plaintiff  in  this  action  $4,640.  In  the  suit  of 
Joseph  A.  Likely  I  award  the  sum  of  $668.28  for  the 
cargo.  In  the  suit  of  Crowell,  Morris  and  Porter,  sea- 
men, for  personal  effects,  I  award  the  sum  of  $59, 
according  to  their  several  statements  filed,  with  costs, 
but  the  costs  to  be  taxed  as  one  suit  from  the  date  of 
the  consolidation,  which  was  on  the  first  hearing  in 
July  25th,  1901. 

Judgment  accordingly. 

Solicitor  for  the  plaintiff:  H.  H.  McLean. 

Solicitor  for  the  ship  :  C.  /.  Cosier. 


Digitized  by  VjOOQ IC 


VOL.  VILl       EXCHEQUER  COURT  REPORTS.  403 


THE  NOVA  SCOTIA  ADMIRALTY  DISTRICT. 

THE  DOMINION  COAL  COMPANY,  |  p^  ^,_,__  .         1902 
(Limited) i-laintiff  ,         — 

Feby,  4. 
AGAINST  

THE  STEAMSHIP  «  LAKE  ONTARIO." 

Admiralty  Law — Collition — Ship   at  Anchor — Anchor -light — Lookout — 
Weight  of  Evidence — Credibility. 

A  collision  occurred  between  the  A.  L.  T.,  a  ship  at  anchor,  and  a 
steamship,  the  L,  0.,  proceeding  in  charge  of  a  pilot  to  her  dock, 
within  the  harbour  of  Halifax,  N.B.,  at  night  in  the  month  of 
January.  The  weather  was  blustering,  and  intermittently  clear 
and  cloudy.  On  arriving  at  the  quarantine  grounds  the  L,  0, 
had  signalled,  by  guns  and  whistles,  for  the  medical  officer  of  the 
port,  and  then  proceeded  up  the  harbour  on  the  east  side  of 
George's  Island.  After  passing  the  northern  line  of  George's 
Island  the  L.  0.  changed  her  course  westerly  toward  her  berth, 
and  in  proceeding  thereon  passed  between  the  lights  of  two 
vessels  anchored  on  the  northern  side  of  that  island.  While 
doing  so  she  suddenly  came  upon  the  A,  L.  T.  lying  at  anchor, 
collided  with  and  sank  her.  The  only  person  on  board  of  the 
A.  L.  T.  was  a  caretaker,  and  while  admitting  that  he  was  not  on 
deck  at  the  time,  he  swore  that  a  proper  anchor-light  was  burn- 
ing on  his  ship.  His  statement  as  to  the  anchor-light  was  cor- 
roborated by  the  captain  of  a  fishing  schooner  lying  close  by,  and 
that  of  some  boatmen  and  labourers  on  the  wharves.  On  the 
other  hand  the  pilot  of  the  X.  0.,  the  captain  and  first  and  third 
officers,  boatiwain  and  boatswain's  mate,  and  four  of  the  seamen, 
all  swore  positively  that  there  was  no  light  on  the  A,  L.  T, 
while  they  were  approaching  her,  and  that  she  was  not  seen  by 
any  one  until  their  lookout  called  that  there  was  something 
ahead.  The  evidence  further  showed  that  both  the  officers  and 
crew  were  alert  at  the  time  of  the  accident,  and  anxiously  work- 
ing the  ship  through  anchored  vessels  in  the  darkness  and  bluster- 
ing weather. 

Hdd^  that  the  state  of  facts  as  substantiated  by  the  evidence  for  the 
owners  of  the  L,  0.  must  be  accepted  as  correct,  and  that  being  so, 
the  collision  and  subsequent  loss  were  wholly  attributable  to  the 
A,  L.  T.  in  not  keeping  a  proper  light  and  lookout. 
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^^^^       IHIS  was  an  action  in  rem  for  damages  for  collision. 

The  The  facts  are  stated  in  the  reasons  for  judgment. 

DOHINIOH  -.  ^^.,     ^^^^ 

Coal  June  26th,  1901. 

Company       rpj^^  ^^^  ^^^^  ^^  f^^  hearing  at  Halifax,  N.S. 
StiSShip      ^'  Mellish  and  F.  F.  Mathers  for  plaintiflf ; 
O^Imo        ^-  Drysdale,  K.C.y  and  W.  H.  Fulton  for  the  ship. 

Macdonald,  (C.J.)  LJ.  now  (February  4th,  1902), 
delivered  judgment. 

The  collision  from  which  this  action  resulted  occurred 
in  the  harbour  of  Halifax,  on  the  26th  January,  A.  D. 
1900,  about  10.15  p.  m.  of  that  day.  The  wind  during 
the  eveniug  was  equally  with  occasional  showers  of 
snow  and  its  course  varied  during  the  evening  from  S. 
W.  to  N.  W.  liVhile  some  of  the  witnesses  declared 
the  atmosphere  to  be  clear  at  the  time  of  the  accident, 
the  recollection  of  others  made  it  dark  with  blustering 
winds.  During  the  evening  named  several  vessels  were 
anchored  in  the  harbour  around  the  Northern  side  of 
Greorge's  Island.  Among  these  was  anchored  the  A.  L. 
Taylor^  a  coal  barge  owned  by  the  plaintiffs.  Many, 
if  not  all,  of  these  vessels  had  their  regulation  lights 
burning ;  and  it  is  admitted  that  the  defendant  steam- 
ship struck  and  sank  the  A,  L.  Taylor.  Substantially, 
the  only  question  in  this  case  is  whether  at  the  time  of 
and  shortly  before  the  collision  the  A,  L.  Taylor  had 
her  regulation  lights  burning,  as  alleged  by  the  plain- 
tiffs and  denied  by  the  defendants.  About  9  or  9.30 
p.m.  of  the  day  referred  to  the  R.  M.  S.  S.  Lake  Ontario 
entered  the  harbour  of  Halifax,  and  on  coming  to  the 
Quarantine  Grounds  between  McNab's  Island,  made  the 
usual  signals  for  the  Port  physician.  After  waiting 
for  sometime  for  a  reply  to  her  signals  the  steamer  pro- 
ceeded up  the  harbour  on  the  East  side  of  G-eoge's 
Island  toward  her  berth  at  Deep  Water.     The  steamer, 
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after  passing  the  northern  line   of  George's  Island,       t^^ 
changed  her  course  westerly  toward  Deep  Water,  and       thb 
in  proceeding  passed  between  the  lights  of  two  vessels   ^  qJ^™^^^ 
anchored  as  I  have  said  on   the  Northern  side  of  the    Company 
island.     While  passing  between  these  lights  she  sud-       tm 
denly  came  upon  the  A,  L.  Taylor,  which,  the  steamer  Steamship 
alleges,  had  no  anchor,  light  displayed,  and  before  the    Ontahio. 
way  on  the  Lake  Ontario  could  be  stopped  she  struck    tummowm 
the  A.  L,  Taylor  on  the  port  side  about  opposite  the  #««  *' 
foremast.    The  question  for  decision,  the  only  question, 
is  whether  the  A.  L.  Taylor  had  her  lights  burning 
and  a  competent  and  sufficient  lookout  on  board  duly 
attending  to  his  duties  at  the  time  the  Lake  Ontario 
struck  her,  or  a  sufficient  time  before  the  actual  contact 
to  give  the  defendant  vessel  warning  of  the  danger  in 
her  path. 

The  chief  witness  called  for  the  plaintiffs  was  Mc- 
Gillivray,  who  had  been  in  the  employ  of  the  plaintiffs 
as  master  of  the  barge  while  engaged  in  transporting 
coal  from  Cape  Breton  to  Halifax.  His  health  broke 
down  and  he  had  to  abandon  his  usual  employment ; 
and  the  plaintiffs  when  they  determined  to  keep  the 
barge  as  a  coal  hulk  anchored  in  the  harbour,  charitably 
gave  him  the  place  of  lookout  or  caretaker  of  the  vessel. 

Article  Eleven  of  the  Regulations  of  1894  provides 
that  a  vessel  under  150  feet  in  length  (as  this  vessel 
was)  when  at  anchor  **  shall  carry  forward  where  it  can 
"  best  be  seen,  but  at  a  height  not  exceeding  20  feet 
"  above  the  hull  a  white  light  in  a  lantern  so  constructed 
'*  as  to  show  a  clear  uniform  and  unbroken  light  visible 
'^  all  around  the  horizon  at  a  distance  of  at  least  one 
"  mile."  See  also  Article  Twenty-nine  which  says  : 
*'  Nothing  in  these  rules  shall  exonerate  any  ship  or 
•*  the  owner  or  master  or  crew  thereof  from  the  conse- 
"  quence  of  any  neglect  to  carry  lights  or  signals  or  of 
*'  any  neglect  to  keep  a  proper  lookout.'' 
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1902  When  a  vessel  under  way  comes  into  collision  with 

The       a  vessel  at  anchor  exhibiting  a  proper  light  the  onus 
^  CoAL^"  is  on  her  to  justify  her  conduct.    She  cannot  be  excused 
OoMPANT   when  it  is  shown  that  she  has  not  a  sufficient  lookout. 
The       The  vessel  at  anchor  is  also  bound  to  keep  a  competent 
Steamship  person  on  watch,  whose  duty  it  is  to  see  that  the  anchor 
OvTARio.    light  or  lights  are  properly  exhibited  and  to  do  any- 
thing in  his  power  to  avert  or  minimize  a  collision— if 
that  person  acts  in  error  of  judgment,  when  placed  by 
the  colliding  vessel  in  a  position  of  difficulty  calling 
for  instant  decision,  he  is  entitled  to  favourable  con- 
sideration, and  it  must  be  shown  that  any  alternative 
course  would  have  prevented  or  mitigated  the  col- 
lision. 

It  is  no  excuse  for  not  carrying  lights,  that  they 
were  being  trimmed  or  went  out  by  accident  (1). 
The  evidence  in  this  case  cannot  be  said  to  be  free 
from  contradictions.  Few  cases  of  collision,  so  far  as  my 
experience  has  enabled  me  to  express  an  opinion,  can 
be  said  to  be  free  from  difficulties  arising  from  causes 
altogether  outside  any  indisposition  on  the  part  of  the 
witnesses  to  tell  the  truth,  and  we  cannot,  I  think,  have 
much  difficulty  in  arriving  at  the  true  facts  in  this  case. 
The  two  principal  witnesses  for  the  plaintiffs  are  Mc- 
Gillivray,  the  watchman,  and  McLean,  the  master  of 
an  American  schooner,  which  was  anchored  close  to 
the  A  L.  Taylor  on  the  evening  of  the  accident.  The 
former  makes  it  quite  clear  that  his  duties,  as  look-out 
and  caretaker  of  the  vessel  of  which  he  was  in  charge,  sat 
very  lightly  upon  him,  and  were  performed  in  the  most 
perfunctory  manner.  It  is  indeed  a  misuse  of  the  term 
to  call  this  witness  a  lookout  or  anchor  watch  in  the 
sense  in  which  the  word  is  used  in  the  decisions  and 
the  text  books.  He  left  the  ship  through  the  day  to  go 
ashore  to  get  his  meals,  and  to  attend  to  any  other 
(I)  Marsden  on  Collisions,  4th  ed.  p.  391  and  cases  there  cited. 
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duties  that  required  his  attention.     He  had  a  bed  in       1^02 
the  cabin  in  which  he  slept,  and  perhaps  occasionally       Tre 
throughout  the  night  made  an  observation  of  the  light.    ^  qJ^™^°^ 
It  was  indeed  impossible  that  he  could  have  kept  the    Company 
watch  contemplated  by  the  rules  and  decisions  of  the       rj*^^ 
courts,  unless  he  could  walk  about  the  streets  all  day  and  Stkamship 
about  the  decks  of  his  ship  all  night.     His  duty  could    Ontario. 
be  performed  only  by  a  constant  and  careful  lookout    ^^Ji^^ 
and  watch ;  and  if  such  a  lookout  had  been  kept  on  jadcJ«Mt. 
the  night  of  this  accident,  it  is  impossible  to  say  the 
collision  would  have  occurred.    The  Lake  Ontario  it 
appears  while  at  quarantine,  only  one  or  two  miles 
from  the  A.  L.  Taylor,  fired  guns  and  blew  her  whistles 
till  they  were  heard  all  along  the  water  side,  and  if 
McGillivray  had  been  on  the  lookout,  or  if  any  lookout 
had  been  kept  on  the  ship,  it  appears  to  me  impossible 
that  the  Lake  Ontario  could  have  approached  her  with- 
out being  observed.     When  he  seeks  to  establish  the 
important  fact  in  the  cause  in  the  face  of  strong  con- 
tradiction, he  cannot  complain  if,  in  view  of  the  facts 
proved,  his  evidence  be  received  with  much  reserve. 

The  next  witness  is  the  master  of  the  American  fish- 
ing schooner.  This  witness  is  evidently  a  smart, 
intelligent  person,  and  he  swears  positively  that  he 
saw  the  anchor-light  of  the  A,  L.  Taylor  burning  up  to 
the  time  of  the  collision.  I  need  not  go  over  the  evi- 
dence, but  one  observation  is  very  obvious,  that  is, 
why  the  plaintiffs  should  not  have  corroborated  this 
important  witness  when  they  had  the  material  abun- 
dantly at  hand,  according  to  his  story.  He  states  on 
his  direct  examination  that  he  was  performing  the 
duty  of  lookout  on  board  of  his  own  vessel  on  the 
evening  in  question,  because  his  crew  were  ashore ; 
but  it  turned  out  on  further  enquiry  that  not  less  than 
six  of  his  crew  were  on  board  with  him  all  the  even- 
ing, three  of  them  lying  asleep  in  the  cabin  aside  him 
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1902  and  three  or  four  others  in  the  forecastle.  It  strikes 
Thb  me  as  nnasnal  that,  with  so  many  of  his  men  at  hand, 
CoAL^^  the  master  should  be  so  anxiously  performing  their 

CoMPANT    duty ;  and  that  not  one  of  these  men  should  have  been 
Thb       called  to  corroborate  the  witness,  or  explain  why  they 

^^^^ir^^  could  not  do  so.    The  other  witnesses  were  the  boat- 

Ontabio.    men  and  labourers  about  the  wharves  on  the  water, 
bmmm     front.     I  have  no  doubt  that  these  men  have   stated 

smAgmmuu  what  they  believe  to  be  true,  but  their  opportunities 
of  observation  were  not  such  as  to  enable  us  to  rely 
with  much  certainty  on  their  testimony.  They  could 
only  speak  of  the  position  of  the  A.  L.  Taylor  from 
observations  made  from  the  wharf  during  the  day 
time,  and  considering  the  character  of  the  weather  on 
the  night  of  the  accident  and  the  distance  of  these 
men  from  the  place  of  collision,  wide  margin  should 
be  left,  I  think,  for  possible  error  or  mistake.  The 
only  other  evidence  for  the  plaintiff  necessary  to  refer 
to  is  that  of  Capt.  Marks,  of  the  ferry-boat  crossing 
the  harbour,  and  my  only  observation  on  his  testimony 
is  that  while  I  am  sure  he  is  incapable  of  saying  what 
he  does  not  belieA^e  to  be  true,  it  is  quite  probable  that 
on  the  all-important  fact  of  the  light  and  its  condition 
at  the  time  of  the  collision,  he  may  be  in  error ;  at  any 
rate  it  must  be  carefully  compared  with  the  mass  of 
testimony  from  men  on  the  spot  before  we  accept 
Capt.  Marks'  testimony  as  conclusive.  This  is  the  evi- 
dence for  the  plaintiff,  and  undoubtedly  a  prima  Jade 
case  is  made.  On  the  part  of  the  defence  the  follow- 
ing witnesses  were  called,  namely :  Bayers,  the  Port 
pilot,  who  took  in  the  ship  ;  the  master,  and  the  first 
and  third  officers  of  the  Lake  Ontario,  Webber,  boat- 
swain, and  Welshman,  boatswain's  mate,  Anderson, 
Vaughan,  Latham  and  Hughes,  able  seamen,  all  of  the 
Lake  Ontario,  The  pilot  complains  that  when  his  ship 
approached  the  light  of  the  vessels  anchored  on  the 
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north  side  of  George's  Island,  going  dead  slow,  he  was       1902 
an  opening  between  two  of  the  lights,  and  advised  that       thk 
the  steamer  take  her  course  towards  her  wharf.    This   ^  q^^^^ 
course  was  adopted,  and  althoagh  he  was  on  the  bridge  Compant 
with  the  captain  of  the  ship  and  the  third  officer,  and       thb 
keeping  a  sharp  lookout  ahead  until  the  collision,  he  Stbamship 
says  there  was  no  light  on  the  A,  L.  Tat/lor,  nor  was    Ohtario. 
she  seen  by  anyone  till  the  lookout  hailed  that  there    aill^^ 
was  something  ahead.     The  helm  was   immediately  ^uAgtimmu 
changed  and  the  ship  put  full  speed  astern,  but  it  was 
too  late,  and  the  collision  occurred.     This  version  is 
corroborated  in  every  particular,  as  a  perusal  of  the 
evidence  will  verify.     All  these  witnesses  are  at  least 
the  equals  of  those  for  the  plaintiff  in  intelligence,  and 
their  positions   of  trust   in  their    ship  justify   us  in 
assuming  them  to  be  men  of  as  good  character  and 
regard  for  the  truth  as  those  who  testified  on  behalf 
of  the  plaintiff.     All  these  people  were  on  the  spot- 
They   were   anxiously   working  their    ship   through 
anchored  vessels  and  a  blustering,  dark  evening  to  their 
wharf.     The  whole  crew  were  on  deck   and  lookout 
duly  placed.^  They  all  swear  positively  that  there  was 
DO   light  on  the    A,   L.    Taylor  when  the   collision 
occurred,  or  while   the    Lake  Ontario   approached  her 
before  the  collision.     They  must  have  seen  the  light  if 
there  was  one   burning,  as  testified  by  the  witnesses 
for  the  plaintiff.    There  is  no  reason  why  they  should 
not,  as  in  their  case  the  reason  that  might  excuse  mis- 
take, that  is  distance,  could  not  apply  to  them ;  nor  do 
I  believe  that  these   men,  either   officers  or  seamen, 
could  be  influenced  to  prevent  the  truth  by  the  mere 
fact  of  their  employment  on  board  the  defendant  ship, 
which  at  any  rate  may  only  continue  till  the  return  of 
tie  ship  to  England.     I  think,  therefore,  that  1  must 
accept  the  account  of  the  disaster  given  by  the  defen- 
^Uts'  witnesses.     I  must  do  so,  or  find  all  these  les- 
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1902  pectable  men  guilty  of  perjury,  and  that  I  am  not 
SJ[  prepared  to  do.  I  need  not  discuss  the  question  sug- 
^  cf  ™L^^  gested  by  plaintiffs'  counsel  that  the  Lake  Ontario  was 
Company  in  fault  in  coming  up  to  her  wharf^by  the  east  side  of 
fj^j  Q-eorge's  Island.  The  facts,  as  proved,  are  against  the 
Steamship  contention,  and  there  is  no  regulation,  general  or  local, 
Ontario,  to  support  it.  I  find  the  collision  and  consequent  loss 
^     occurred  solely  through  and  by  the  fault  of  the  A.  L. 


9m 


for 


Taylor^  and  the  action  will  be  dismissed  with  costs. 

Judgment  accordingly  (1). 
Solicitor  for  plaintiffs  :  F  .F.  Mathers ; 
Solicitor  for  the  ship:    W.  H.  Fulton, 


(1)  Rbporter's  Note  : — An  appeal  was  taken  to  the  Supreme  Court 
of  Canada,  and  on  the  9th  of  May,  1902,  judgment  was  rendered  dis- 
missing the  appeal  with  costs. 
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Between 

JUDSON    M.    GRIFFIN    ANDJp                         laoz 
WILLIAM  E.  BRINKERHOFF...    ^^^^ntiffs,        

April  21. 
AND 

THE   TORONTO  RAILWAY    COM- )  j. 

PANY  AND  MICHAEL  POWER. )  i^»f=n»-^nt8. 

Patent  of  Invention — Infringement — Improvements  in  truing  up  car  wheels 
— Combination — Invention —  Utility, 

The  plaintiffs  were  owneis  of  CanadiaD  letters  patent  numbered 
63,608  for  improved  abrading  shoes  for  truing  up  car  wheels. 
The  improvement  consisted  in  the  use  of  an  abrading  shoe  in 
which  there  were  a  number  of  pockets  filled  with  abrading 
material.  Between  the  pockets  were  spaces  or  cavities  to  receive 
the  material  worn  from  the  wheel,  the  spaces  having  openings  in 
them  to  facilitate  the  discharge  of  such  material.  Prior  to  the 
alleged  invention  abrading;  shoes  had  been  used  in  which  there 
were  similar  pockets  filled  with  abrading  material;  and  other 
shoes  had  been  used  in  which  there  were  similar  spaces  or 
cavities.  The  pkintiffs'  abrading  shoe,  however,  was  the  first 
in  which  these  two  features  were  combined,  or  used  together. 

Held,  that  there  was  invention  in  the  idea  or  conception  of  combining 
these  two  features  for  the  purpose  of  truing  up  car  wheels. 

2.  That  the  invention  was  useful. 

IHIS  was  an  action  for  infringement  of  Canadian 
letters  patent  No.  68,608  for  improvements  in  abrad- 
ing shoes  for  truing  up  car  wheels. 

The  defendant  company  before  trial  withdrew  its 
defence  and  suffered  judgment  to  be  entered  against  it. 

March  24th  and  25th,  1902. 
J.  O.  Ridoutj  for  plaintiffs ; 

W.  Cassels,  K,  C,  for  defendant  Michael  Powers. 

27 
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1^02  J.  G.  Ridout,  for  the  plaintiffs,  cited  Fro$t  on  Patents 

Oanroi     (1);   Toronto  Auer  Light  Co.  v.  Colling  (2);    American 

rp^'^  Dunlop  Tire  Co,  v.  Ooold  Bicycle  Co.  (8) ;  Smilh  v. 
Toronto  Goodyear  Dental  Vulcanite  Company  (4) ;  Consolidated 
Company.  Brake-Shoe  Co.  v.  Detroit  Steel  and  Springs  Co.  (5); 
Webster  on  Patents  (6). 

W.  Ca^sels,  K.C,  for  the  defendant  Power  cited 
Hill  V.  Wooster  (1) ;  Wtsner  v.  Coulthard  (8)  ;  Bur/  v. 
£vory  (9)  ;  Hunter  v.  CarricA-  (lO) ;  Curtis  v.  P/a//  (11) ; 
Carter  v.  Hamilton  (12). 

X  G.  Ridout  replied. 

The  Judge  of  the  Exchequer  Court  now  (April 
21st,  1902)  delivered  judgment. 

This  action  is  brought  for  the  infringement  of 
letters-patent  number  63,608  for  improvements  in 
abrading  shoes  for  truing  up  car  wheels.  The  de- 
fendant, the  Toronto  Railway  Company,  has  with- 
drawn its  defence,  and  judgment  has,  with  its  assent, 
been  given  against  it.  Of  the  defences  set  up  by 
Michael  Power,  the  other  defendant,  only  three  were 
relied  upon  at  the  hearing  of  the  case,  namely  (1)  that 
there  was  no  invention ;  (2)  that  the  alleged  invention 
was  not  useful ;  and  (8)  that  the  defendant  had  not 
infringed. 

The  alleged  improvement  consisted  in  the  use  of  an 
abrading  shoe  adapted  for  truing  up  car  wheels  in 
which  there  were  a  number  of  pockets  filled  with 
abrading  material,  and  between  such  pockets  so  filled, 
spaces  or  cavities  provided  with  openings  to  facilitate 
the  discharge  of  such  material. 

(1)  2nd  Ed.  pp.  469,  470.       (7)  132  U.S.  693. 

(2)  31  Ont.  R.  18.  (8)  22  S.C.  R.  178. 

(3)  6  Ex.  OR.  223.  (9)  133  U.S.  at  p.  357. 

(4)  93  U.S.  486.  (10)  11  S.C.  302. 

(5)  47  Fed.  Rep.  894.  (11)  L.R.  3  Ch.  134. 

(6)  Vol.  I.  p.  30.  (12)  23  S.C.R.  172. 
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Prior  to  the  alleged  invention  abrading  shoes  had       1^02 
been  in  use  in  which  there  were  such  pockets  filled    grotin 
with  abrading   material ;    and  other  shoes  had  been       J^^ 
used  in  which  there  were  spaces  or  cavities  similar    Tobonto 
to    those    mentioned.  .  But   the    plaintiffs'    abrading   compakt. 

shoe    was    the    first    in   which    these  two   features       

were  combined  or  used  together.  It  is  argued  that 
there  was  no  invention  in  combining  or  using  these 
two  features  in  the  same  shoe,  and  I  am  ready  to  con- 
cede that  when  one  had  once  grasped  the  idea  or 
<3onception  that  that  was  an  advantageous  and  useful 
thing  to  do,  and  that  in  that  way  a  better  abrading 
shoe  could  be  secured,  no  invention  would  be  re- 
quired to  carry  out  the  conception.  But  that  does  not 
conclude  the  matter,  and  in  my  view  there  was  in- 
vention in  becoming  seized  of  the  idea  or  conception 
mentioned. 

I  am  also  of  opinion  that  the  invention  was  useful. 
On  the  question  of  infringement  one  is  not  to  over- 
look the  fact  that  in  such  a  case  as  this  the  construc- 
tion of  the  patent  is  not  in  any  way  to  be  extended. 
But  construing  it  narrowly,  the  defendant  has,  I 
think,  infringed  it. 

There  will  be  judgment  for  the  plaintiffs  against 
the  defendant  Michael  Power,  and  the  costs  will 
follow  the  event. 

Judgment  accordingly. 
Solicitor  for  plaintiffs  :  John  G,  Bidout. 
Solicitor  for  Defendant  O'Brien  :  James  Bicknell. 
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1902           In  the  Matter  of  the  Petition  of  Right  of 
—      WILLIAM  CHAPELLE Suppliant  ; 

AND 

HIS  MAJESTY  THE  KING Respondent^ 

Oold  mining  in  Yukon  DiUrict—B,  S.  C.  e,  64,  aec.  91 — Interfrdatum'^ 
61  Vict,  e,  6—62-63  Vict.  c.  U  —  Royalty— Impoti^ion  of  tax— 
Povmt  oJGovtmor  in  Council. 

The  provisions  of  section  91  of  Th$Domhiion  Lands  Act  (R.  S.  C.  c.  54) 
requiring  tbat  all  orders  or  regulations  made  under  the  Act  bj 
the  Governor  in  Council  shall  be  laid  before  Houses  of  Parliament 
withi^  the  first  fifteen  days  of  the  session  next  after  the  date 
thereof,  is  directory  only,  and  the  failure  to  comply  with  such 
provision  does  not  invalidate  any  such  order  or  regulation. 

2.  Thfr  effect  of  the  provision  of  the  said  section  requiring  that  any 

order  or  regulation  made  under  the  Act  shall,  unless  otherwise 
specially  provided  in  the  Act,  have  force  and  effect  only  after  the 
same  has  been  published  for  four  successive  weeks  in  the  Canada 
Oazettef  is  that  such  order  or  regulation  does  not  come  into  force 
until  one  week  after  the  fourth  publication  of  the  same. 

3.  There  is  no  authority  to  be  found  in  The  Yukon  Territory  Act  (61 

Vict.  c.  6,  as  amended  by  62-63  Vict,  c  11)  enabling  the  Gov- 
ernor in  Council  to  change  or  alter  the  date  upon  which  an  order 
or  regulation  made,  under  the  provisions  of  The  Dominion  Lands 
Act,  shall  come  into  force, 

4.  The  suppliant  by  right  of  discovery,   under  the  provisions  of  The 

Dominion  Lands  Act  and  The  Dominion  Mining  Regulations  of  1889 
made  thereunder,  obtained  a  grant  of  a  certain  gold  mining  claim 
in  the  Yukon  District  in  December,  1896.  His  grant,  inter  aHa^. 
gave  him,  for  the  term  of  one  year  from  its  date,  the  exclusive 
right  to  all  the  proceeds  realized  therefrom;  and  the  rights  which 
it  conferred  upon  him  were,  it  was  declared,  those  laid  down  in 
the  Dominion  Mining  Regulations,  and  no  more,  and  were  subject 
to  all  the  provisions  thereof  whether  the  same  were  expressed  in 
the  grant  or  not  During  the  currency  of  the  original  grant  an 
order  in  council  was  passed  making  grants  of  gold  mining  daima 
in    the   district  generally  subject   to    a    royalty.    Afterwards^ 


Digitized  by  VjOOQ IC 


VOL.  VII.]       EXCHEQUER  COURT  REPORTS.  41l5 

namely,  on  the  7th  December,  1897,  the  suppliants  grant  1902 
was  renewed  in  the  same  terms  as  those  expressed  in  the  original  ^  ^^"'^ 
grant.  hamilmb 

Seldy  that  the  terms  of  the  renewal  should  be  construed  by  reference  Thb  Ejho. 
to  their  meaning  in  the  original  grant ;  and  that  the  renewal  was 
not  subject  to  the  royalty  imposed  by  the  order  in  council. 

5.  The  operative  words  of  the  order  in  council  imposing  the  royalty 
were  *•  a  royalty  shall  be  levied  and  collected." 

Held,  that  the  expression  quoted  contained  apt  words  for  the  impo- 
sition of  a  tax,  but  that  such  a  tax  could  not  be  levied  without 
legislative  authority  therefor. 

6  The  evidence  showed  that  the  suppliant  had  paid  the  amount  of 
the  royalty  claimed  by  the  Crown  under  protest,  and  in  the  belief 
that  payment  was  necessary  to  protect  his  rights.   . 

Held,  that  he  was  entitled  to  recover  it  back. 

Petition  of  lUaHT  for  the  recovery  of  the  amount 
of  certain  royalties,  alleged   to  have  been   illegally 
exacted  from  the  suppliant  as  grantee  of  certain  gold 
mining  claims  in  the  Yukon  Territory  of  Canada. 
The  facts  are  stated  in  the  reasons  for  judgment. 

January  31st,  February  1st,  2nd,  3rd  and  4th,  1902. 

The  case  now  came  on  for  trial  at  Ottawa. 

E.  D.  Armour,  K,  C,  for  the  suppliants : 

Whatever  may  be  said  of  the  character  of  the  instru- 
ment under  which  we  claim  title,  whether  it  be 
regarded  as  a  grant  of  the  minerals,  or  a  sale  of  the 
minerals,  or  whether  it  is  a  lease  or  a  license,  in  every 
view  it  leads  to  the  same  conclusion,  viz.,  that  where 
rights  have  been  acquired  by  discovering  the  claim, 
staking  it,  and  performing  those  conditions  which  the 
Crown  regulations  require,  such  rights  could  not  by 
any  subsequent  regulation  by  the  Crown  be  derogated 
from  or  injuriously  affected. 

Take  the  interpretation  put  upon  the  instrument  by 
ihe  Crown  itself: — **The  interest  of  a  free  miner  in 
**  his  mineral  claim  shall,  save  as  to  claims  held  as 
^*  real  estate,  be  deemed  to  be  a  chattel  interest,  equiva- 


Digitized  by  VjOOQ IC 


Arfrvtment 
of  Gonnsel. 


416  EXCHEQUER  COURT  REPORTS.        [VOL.  VIL 

1902  "  lent  to  a  lease  for  one  year  ;  and  thence  from  year  to 
Chapblle  "  year,  subject  to  the  performance  and  observance  of  all 
The  KiKG  "  *^^  terms  and  conditions  of  these  Regulations  (1)." 
I  would  adopt  that,  for  the  sake  of  argument,  not  as  a 
legislative  declaration  of  what  the  prior  interests  were, 
but  as  a  view  that  the  Crown  has  chosen  to  take  of  the 
transaction  between  the  parties  here.  Arguing  it, 
then,  upon  that  hypothesis  what  I  submit  is  that 
having  acquired  these  claims  in  1896  or  1897,  which- 
ever may  be  decided  to  be  the  the  exact  date,  the  sup- 
pliants became  entitled  to  a  chattel  interest,  to  the 
possession  of  the  land,  the  right  to  build  upon  it  for 
mining  purposes,  and  the  right  to  all  the  minerals  that 
they  discovered  during  the  continuance  of  their  grant* 
Then,  looking  at  it  in  view  of  the  interpretation  put 
upon  the  instrument  by  the  Crown,  let  us  consider  the 
incidents  of  a  lease  from  year  to  year.  How  long  doe& 
it  continue?  "When  does  it  begin?  When  does  it 
end  ?  If  in  each  year  of  the  tenancy  it  is  a  new  grant, 
if  the  parties  are  at  large  and  open  to  contract  again, 
then  the  Crown  might  very  well  undertake  to  impose 
new  terms  ;  but  if,  on  the  contrary,  it  is  a  mere  exten- 
sion or  renewal  of  the  original  lease,  then  all  the  rights 
arising  thereunder  continue  in  full  force  and  effect 
until  the  lease  is  put  an  end  to  either  by  a  forfeiture, 
surrender,  or  notice  to  quit.  (Sherlock  v.  Milloy  (2)  ; 
Preston  on  Conveyancing  (3).  The  original  contract  is 
not  only  for  the  first  year,  but  for  the  first,  second  and 
third  and  every  year  until  determined  by  operation  of 
law.     (McKay  v.  Mackreth  (4) ;  Oxley  v.  James  (5). 

There  is  another  view  of  these  matters  taken  in 
England,  and  that  is  that  a  grant  of  the  minerals,  or 
the  right  to  work  the  minerals  in  a  certain  piece  of 

(i;  Vide  Tht  Dominion  Mining      (3)  Vol.  3,  pp.  76,  77. 
BegtUcUions  of  1889.  (4)  4  Doug.  213. 

(2)  13  C.  L.  T.  370.  (5)  13  M.  &  W.  209. 
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land  is  a  sale  of  the  minerals.     (Gowan  v.  Christie  (1).       1^02 
But  there  can  be  no  doubt  under  the  authorities  that  CelraLLB 
the  grant  remained  just  exactly  the  same  under  the  ^^^  ^^^ 

extension  as  it  did  under  the  original  period  for  which       

it  was  made.  orconasei. 

Now  possibly  there  is  a  difference  between  our  law 
and  the  civil  law  with  respect  to  the  formality  neces- 
sary to  protect  the  rights  of  the  parties  upon  the 
expiry  of  a  lease  which  is  sought  to  be  renewed.  It 
may  be  that  under  the  civil  law  the  original  grant 
would  altogether  cease  to  exist,  but  surely  in  a  country 
iu  which  the  common  law  was  in  force,  if  there  had 
been  any  intention  of  making  a  man  surrender  the 
original  and  take  a  new  grant,  it  would  have  been 
easy  to  express  it.  The  regulations  of  1889  provide 
that  all  the  grantee  has  to  do  is  to  relinquish  his  old 
Receipt  and  take  a  new  one,  but  there  is  no  new  con- 
t^ract.  The  provisions  of  section  77  of  the  regulations 
of  1889  imply  that  the  original  rights  of  the  grantee 
would  extend  beyond  the  first  year.  They  are :  "  Any 
miner,  or  miners,  shall  be  entitled  to  leave  of  absence 
for  one  year  from  his  or  their  diggings,  upon  proving 
to  the  satisfaction  of  the  superintendent  of  mines  that 
he  or  they  have  expended  on  such  diggings  in  cash, 
labour  or  machinery,  an  amount  not  less  than  $200  on 
each  of  such  diggings,  without  any  return  of  gold  or 
other  minerals  in  reasonable  quantities  for  such  expen- 
diture." Thus  during  the  continuance  of  the  grant  a 
man  may  be  absent  for  a  year.  If  the  contention  is  to 
prevail  that  the  rights  only  continue  for  a  year  then 
such  a  provision  as  the  one  quoted  would  be  ridicu- 
lously inconsistent 

Furthermore,  there isno provision  in  the  suppliant's 
grant  reserving  the  right  to  the  Crown  to  change  the 
terms  thereof     Then,  again,  what  inference  is  to  be 

(1)  L.  R.  2  Sc.  App.  273. 
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1902  drawn  from  the  provision  in  section  4  of  the  regula- 
Chapmllb  tions  of  1889  that  the  claimant's  legal  representatives 
Thb  Kiso   ^^^  ^^^  assig*nee  get  the  same  rights  as  he  himself 

has  ?     A  mere  license  is  generally  personal  and  ends 

of  cowwi.  with  the  death  of  the  licensee ;  it  is  not  assignable 
except  upon  specific  provision  therefor.  None  of  the 
reservations  made  by  the  Crown  include  any  right 
paramount  to  that  of  the  suppliant  which  would 
enable  the  Crown  to  alter  the  contract  or  grant  at  will. 
Therefore  any  attempt  to  deal  with  it  in  this  way  is 
invalid.  (Bainbridg:e  on  Mines  (1) ;  Lord  Hatherton  v. 
Bradburne  (2) ;  Taylor  v.  Evans  (3). 

Now  a  timber-license  is  an  entirely  different  thing 
from  a  license  or  grant  to  take  minerals  For  instance, 
by  section  2  of  chap.  32  of  the  Revised  Statutes  of 
Ontario,  the  Commissioner  of  Crown  Lands  is  author- 
ized to  grant  timber-licenses  subject  to  such  conditions 
and  regulations  and  instructions  as  may  from  time  to 
time  be  established  by  the  Lieutenant-G-overnor  in 
Council,  thus  clearly  reserving  the  right  to  allow  the 
contract  by  subsequent  regulations.  That  is  a  very 
different  state  of  things  to  that  which  exists  with 
reference  to  mining  rights  granted  under  the  provi- 
sions of  The  Dominion  Lands  Act  (4).  In  section  68 
thereof  it  is  expressly  provided  that  leases  of  timber- 
berths  shall  not  extend  beyond  the  term  of  one  year ; 
but  when  we  come  to  the  provisions  regulating  mining 
rights  in  Dominion  lands  we  do  not  find  any  such 
restriction;  and  if  Parliament  had  intended  that  a 
mining  licensee  or  lessee  should  have  an  equal  right 
only  with  the  lessee  of  timber,  it  is  almost  impossible 
to  come  to  any  other  conclusion  than  that  Parliament 
would  have  repeated  the  limitation  in  section  68,  so 

(1)  6th  Ed.  pp.  282,  283,  288,      (2)  13  Sim.  599. 
289.  (3)  1  H.  &  N.  101. 

(4)  R.  S.  C.  c.  64. 
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that  the  lessee  of  mining  rights  should  not  have  any       1^02 
interest  extending  beyond  a  year.  {Bums  v.  Nowell.(l).  ChIpm.i.b 

The  Crown  occnpies  in  respect  of  the  miners,  and  of  ^^^  ^j^q 

the  claims  set  apart  for  mining,  two  positions  (a)  the       

position  of  a  contractor,  grantor  or  lessor ;  and  (b)  the  ®''c^w»««»*- 
position  of  a  legislator  It  may  pass  laws,  that  is  to 
say,  it  may  make  regulations,  which  we  will  assume, 
for  the  sake  of 'argument,  have  the  force  of  law.  It  is 
Authorized  to  make  contracts  with  the  miners  for  the 
passing  of  interests  in  the  lands  set  apart  for  mining. 
But  I  contend  that  where  the  Crown  occupies  a  dual 
position  like  this,  it  is  utterly  impossible  for  it  to  do 
something  in  one  capacity  which  it  may  afterwards 
render  nugatory  by  the  exercise  of  powers  proper  to 
the  other  capacity .  It  cannot  enter  into  a  contract 
and  then  legislate  it  out  of  existence.  It  may  legislate 
for  the  future,  but  not  in  respect  of  existing  rights. 
{Re  Canadian  Pacific  Railway  Company  and  the  City  of 
Toronto  (2). 

Possibly  the  most  complete  answer  to  anything  the 
<Jrown  might  say  with  regard  to  the  right  to  exact 
these  royalties  from  the  suppliant  is  that  there  never 
was  any  intention  whatever  of  reserving  a  royalty 
Tinder  either  the  regulations  of  1889  or  those  of  189^, 
because  no  such  thing  was  then  in  existence,  or  con- 
templated. 

Again,  if  the  order  in  council  of  the  16th  August, 
1897,  did  not  come  into  force  until  after  the  renewal 
of  the  grant,  then  there  is  no  room  for  argument ;  but 
if  it  is  contended  that  our  grant  ran  from  a  later  date 
and  subsequent  to  the  coming  into  force  of  the  order 
in  council  of  1897,  then  we  say  it  was  merely  a 
renewal  of  the  original  grant  and  was  not  affected  by 
the  royalty.    The  regulations  could  not  be  construed 

(1)  6  Q.  B.  D.  at  pp.  453,  454.         (2)  23  Ont.  A.  R.    at  p.  254  ;  26 

S.  C.  R.  at  p.  698. 
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1902  to  be  retroactive  unless  they  were  authorized  to  be  so 
Chapelle  made  by  Parliament.  Parliament,  of  course,  has  the 
ThkKihg    P^^^i*   *^   legislate  retrospectively,  but   there   is   no 

such  inherent  power  in  the  Governor  in  Council     The 

•f  Counsel,  proper  rule  of  interpretation  as  applied  to  this  case  is 
that  the  regulations  look  to  the  future.  (HoUyman  v. 
Noonan  (1). 

With  regard  to  claim  No.  7  above  Discovery  that 
was  renewed  after  the  order  in  council  of  29th  Sep- 
tember, 1897,  came  into  force,  and  as  to  that  the  sup- 
pliant relies  upon  the  grounds  that  the  order  in  council 
was  invalid,  that  it  was  abandoned  and  the  regula- 
tions of  1888  substituted  therefor,  those  being  pros- 
pective only  and  not  retrospective.  The  suppliant 
further  contends  in  this  behalf  that,  at  the  time  of  the 
renewal,  the  Crown  had  not  changed  the  contract, 
and  that  the  Gold  Commissioner,  at  Dawson,  had  no 
authority  to  give  him  any  other  contract  than  the  one 
which  gave  him  the  exclusive  right  to  all  the  proceeds 
realized  from  the  claim.  He  had  no  power  to  make 
any  new  reservation  from  the  grant. 

J.  Travers  Lewis  followed  for  the  suppliant : 

The  regulations  for  1897  were  required  to  be  pub- 
lished for  four  successive  weeks  in  the  Canada  Gazette 
before  they  came  into  force.  The  earliest  possible  date 
that  they  could  du  so  would  be  the  11th  September,^ 
1897.  Bearing  this  in  mind,  Chappelle's  grant  issued 
on  the  9th  September.  It  cannot,  therefore,  be  seri- 
ously argued  that  these  regulations  affect  us.  {In  re 
Coe  and  Pickering  (2) ;  In  re  Miles  and  the  Township 
of  Richmond  (8) ;  In  re  Brophy  and  Ganannque  (4). 

The  amount  of  the  royalty  was  exacted  from  us ;  it 
was  made  of  necessity  and  by  compulsion  to  protect 
our  rights.     It  was  in  no  sense  a  voluntary  payments 

(1)  1  App.  Gas.  595  at  p.  606.         (3)  23  U.  C.  Q.  B.  333. 

(2)  24  U.  C.  Q.  B.  439.  (4)  26  U.  C.  C.  P.  290. 
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We  are  therefore  not  precluded  from   recovering  it       1^2 
back.     Clearly  the  suppliant,  having  paid  the  royalty,  Chapille 
is  the  proper  party  to  recover  it.     (Green  v.  Duckett  thj^uj^ 

(1) ;  Great    Western  Railway  Co.  v.  Sutton  (2) ;  Mayor       

of  New  Windsor  v.  Taylor  (8) ;  Greene  v.  Smith  (4) ;  »'  coun.pi. 
Adams  v.  Irving  National  Bank  (5)  ;  Tripler  v.  Mayor 
of  New  York  (6) ;  Radich  v.  Hutchins  (7) ;  Swijt  Com- 
pany V.  United  States  (8) ;  Oceanic  v.  Tappan  (9) ;  Pres- 
^o»  V.  Ct7y  of  Boston  (10) ;  Brisbane  v.  Dacres  (11) ; 
Astley  V.  Reynolds  (12);  Little  v  Bowers  (18);  Boston 
and  Sandwich  Glass  Co.  v.  CtVy  o/*  Boston  (14) ;  Ames- 
bury  Woollen  and  Cotton  Manufacturing  Co,  v.  Inhabi- 
tants of  Amesbury  (15);  Healey  v.  United  States  (16) ; 
United  States  v.  Ellsworth  (17). 

27(1^  Solicitor- General  of  Canada : 

The  lands  that  are  dealt  with  by  what  have  been 
called  '*  grants  "  in  these  cases  are  part  of  the  Crown 
domain.  As  such  they  could  not  be  dealt  with  by  the 
Governor  in  Council  without  the  authority  of  Parlia- 
ment. But  it  is  not  necessary  to  argue  that  when 
Parliament  delegates  its  authority  to  the  Crown,  and 
that  authority  is  exercised  by  the  Governor  in  Council 
and  sub-delegated  to  another  person,  it  can  only  be 
exercised  by  the  person  to  whom  it  is  delegated,  sub- 
ject to  any  restriction  imposed  by  the  delegating 
authority.  It  is  analogous  to  mandate  in  the  Civil 
Law  ;  that  is  to  say  that  the  mandatory  has  the  power 
to  do  certain  things  only  within  the  limits  fixed  by 

(1)  11  Q.  B.  D.  276  at  p.  281.  (9)  16  Blatch.  296. 

(2)  L.  R.  4  H.  L.  226.  (10)  12  Pick.  7. 

(3)  [1899]  A.  C.  41  ;  and  [1898]  (11)5  Taunt.  143. 
1  Q.  B.  186.  (12)  2  Sir.  916. 

(4)  13  N.  Y.  App.  Div.  459.  (13)  134  U.  S.  547. 

(5)  116  N.  Y.  at  p.  611.  (14)  4  Mete.  181. 

(6)  125  N.  Y.  at  p.  625.  (15)  17  Mass.  461. 

(7)  95  U.  S.  210.  (16)  29  Ct.  of  Clms.  115. 

(8)  111  U.  S.  22.  (17)  101  U.  S.  170. 
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1902       the   authority  of  the  mandate.     Nothing    more    has 
Chapkllb  been  done  here  than  that. 
The  King       "^^^  position  here  is  simply  this,  that  what  is  argued 

by  the  suppliant  to  be  a  reissue  or  renewal  of  an  old 

of  Counsel,  grant  is  in  law  and  fact  a  new  and  substantive  grant. 
The  dealings  between  the  suppliant  and  the  Commis- 
sioner on  the  16th  August,  1897,  merely  amounted  to 
an  application  by  the  suppliant  for  a  new  grant  to  be 
issaed  to  him  on  the  7th  December,  1897.  At  that 
time  the  land  was  not  in  the  power  of  the  Crown  to 
grant,  there  was  the  previous  grant  outstanding  which 
did  not  expire  until  tite  7th  December. 

[By  the  Court. — Might  the  grantee  not  surrender, 
and  take  a  new  grant  ?j 

I  am  not  prepared  to  admit  that  he  could  under  the 
regulations.  Of  course,  as  a  general  rule,  a  man  who 
benefits  by  a  grant  may  abandon  it ;  but  when  you 
have  something  which  you  receive  as  the  bounty  of 
the  Crown,  that  which  is  given  you  subject  to  certain 
conditions,  I  am  doubtful  whether  such  could  be  sur- 
rendered. But  be  that  as  it  may,  I  submit  with  con- 
fidence that  it  is  not  a  necessary  inference  that  if  a 
man  relinquishes  his  title  and  that  title  is  replaced  by 
another,  the  new  title  is  of  the  same  character  as  the 
former.  Having,  as  we  think,  established  that  there 
was  a  new  grant  on  the  7th  December  to  the  sup- 
pliant, we  further  contend  that  it  ought  to  be  con- 
strued by  reading  into  it  the  regulations  in  force  at 
that  time,  viz.,  those  of  21st  of  May,  1897,  as  amended 
by  the  order  in  council  of  July  and  August,  1897.  By 
the  order  in  council  of  29th  July,  1897,  the  royalty 
objected  to  is  provided  for,  and  the  effect  of  that  order 
in  council  is  to  be  read  into  the  grant  of  Tth  December, 
1897.  The  gold  mines  in  the  Yukon  are  the  property 
of  the  Sovereign.  Not  only  was  the  gold  in  these 
locations  the  property  of  the  Sovereign,  but  the  loca- 
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tions  themselves,   the  surface   rights   were   also   the       1^2 
property  of  the  Sovereign.    Therefore,  this  grant  was  Chapilli 
properly  made  to  Chapelle,  the  suppliant,  subject  to  r^^  king. 
the  payment  of  royalty  on  the  output  of  the  claim  so       — 
granted  to  him.     It  is  a  pure  question  of  contract,  not  or  com. 
the  question  of  a  tax  or  impost  upon  the  subject.     The 
matter  having  been  in  existence  at  the  time  the  con- 
tract was  entered  into,  no  question  as  to  whether  the 
contract  having  been  made,  it  could  be  altered  by  sub- 
sequent regulations,  arises  in   this  case.     It  is  not  a 
question,  either,  of  a  tax  or  impost.     Here  is  the  exact 
position  between  the  parties.     The  Crown  says :  **  I 
am   i)0S8essed  of  this   property  within  the  limits  of 
which  there  are  to  be  found  certain  precious  metals. 
I  give  you  the  right  to  take  them  during  a  prescribed 
time,  subject  to  the  obligation  to  yield  and  pay  over  to 
me  a  certain  proportion  of  the  precious  metals  extracted 
from   the  property."     Surely,  it  cannot  be  disputed 
that  this  is  a  proper  contract.     Therefore,  we  are  not 
concerned  with  the  abstract  question  as  to  whether 
the  Governor  in  Council  can  impose  a  tax. 

The  whole  controversy  may  be  stated  in  this  form : 
First,  is  this  new  grant  to  be  read  as  dated  the  7th 
December,  1897  ?  Secondly,  if  it  is  to  be  read  as 
of  that  date,  are  you  to  read  into  it  these  regulations 
which  provide  for  the  royalty  ?  Thirdly,  if  you  so 
read  them  into  the  grant,  are  they  not  an  integral  part 
of  the  contract  between  the  Crown  and  the  subject  ? 
I  submit  that  these  questions  must  be  answered  in 
the  affirmative  and  in  the  interests  of  the  Crown. 
E.  L,  Newcomhe^  K.C.^  followed  for  the  respondent; 
I  submit  that  under  the  Dominion  Mining  Regula- 
tions it  was  incompetent  for  the  gold  commissioner  in 
1897  to  have  issued  the  grant  in  the  form  the  suppli- 
ant alleges.  It  was  either  a  new  grant  wijh  a  reser- 
vation of  the  royalty,  or  it  was  ultra  vires. 
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1902  With  regard  to  cases  cited  by  counsel  for  the  sup- 

Chai^llb  pliant  as  to  the  construction  of  the  words  **  tour  con- 
Thb  King  secutive  weeks,"  they  at  best  express  the  opinion  of 
Ar~^e  J^^K^^  upon  the  meaning  of  language  used  by  the 
^f  Counsel  legislature  in  particular  cases.  A  judge  is  in  no 
better  position  to  interpret  words  of  that  sort  than  any 
other  man  possessing  the  same  grammatical  know- 
ledge. But  beyond  all  this  I  desire  to  remind  the 
court  that  these  regulations  are  auxiliary  to  an  Act  of 
Parliament;  in  fact,  it  is  a  case  where  Parliament 
delegates  legislative  powers  to  the  G-overnor  in  Coun- 
cil, and  so  the  enactment  (sec.  91  of  The  Dominion 
Lands  Act)  ought  to  receive  a  liberal  construction. 

There  is  another  point  in  favour  of  the  Crown,  and 
that  is  that  these  grants  are  open  to  the  construction  that 
the  regulations  mentioned  in  them  are  the  regulations 
governing  from  time  to  time,  and  not  the  regulations 
which  happen  to  be  in  force  at  the  time  the  grant  is 
made.  Now  when  the  original  grant  was  made, 
when  the  contract  was  first  entered  into,  we  find  Tlie 
Dominion  Mining  Regulations  mentioned  there,  and 
it  must  be  presumed  that  the  parties  were  aware  that 
these  were  subject  to  be  varied  from  time  to  time. 

The  order  in  council  of  21st  May,  1897,  is  sufficient, 
without  having  to  read  into  it  any  of  the  later  regula- 
tions, to  reserve  the  royalty.  In  a  way  it  may  be  said 
that  the  grants  issued  in  1896  were  "renewed"  in 
1897  ;  that  is,  the  grants  of  1897  were  similar  as  to  the 
claim,  the  grantees,  and  the  length  of  the  term  ;  but 
they  are  not,  and  never  were  renewals  so  far  as  con- 
taining any  rights  derived  under  the  original  grants 
are  concerned.  The  receipt,  grant,  or  whatever  you 
may  call  it,  is  to  be  relinquished  at  the  end  of  the 
term,  and  we  contend  that  the  grant  is  utterly 
exhausted  and  vacant  at  the  end  of  the  term.  It  is  a 
distinct  grant  for  the  period  of  one  year ;  and  neither 
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in  the  instrument  itself,  nor  in  the  regulations,  is  there       I802 
any  provision  for  the  right  of  renewal  conferred  on  the  Chapille 

gr»^*^^-                                                                                   .       The  King. 
Furthermore,  this  is  a  case  of  voluntary  concession       

Argument 

by  the  Crown,  for  which  there  is  no  valuable  con-  ©r coun«ei. 
sideration  ;  and  the  grant,  or  whatever  the  instrument 
may  be  called  must  be  construed  favourably  to  the 
Crown.  Where  there  is  any  doubt  as  to  how  far  the 
Crown  has  parted  with  its  interest,  there  the  Crown 
does  not  part  with  its  interest  quoad  hoc.  That  which 
the  Crown  has  not  granted  by  express,  clear  and 
unambiguous  terms,  the  subject  has  no  right  to  claim 
under  a  grant  or  charter.  (Broom's  Legal  Maxims  (1) ; 
Chilly's  Prerogatives  of  the  Grown  (2) ;  The  King  v. 
Mayor  of  London  (3) ;  Eastern  Archipelago  v.  The 
Queen  (4)  ;  Feather  v.  The  Queen  5). 

The  regulations  are  binding  to  the  same  extent  as  an 
Act  of  Parliament,  because  they  are  made  under  a 
power  delegated  by  Parliament  to  the  Governor  in 
Council.  When  the  condition  prescribed  for  bringing 
them  into  force  has  been  fulfilled,  they  are  exactly  in 
the  same  position  as  any  part  of  the  statute  law. 
Everybody  is  presumed  to  know  their  provisions 
within  the  territorial  jurisdiction  of  Parliament.  The 
law  does  not  yield  to  considerations  of  hardship. 

With  regard  to  the  argument  that  the  royalty  is  a 
tax  or  impost  and  that  being  such  it  was  ultra  vires  of 
the  Grovernor  in  Council,  I  do  not  propose  to  answer 
it.  The  suppliant  has  set  up  that  argument  only  for 
the  purpose  of  knocking  it  down.  If  he  has  not 
succeeded  in  doing  so,  it  is  for  the  court  to  deal  with 
the  question.  But  what  we  say  is  that  the  reservation 
of  the  royalty  is  a  matter  of  contract  and  agreement 

(J)  7tli  ed.  p.  451.  (3)  1  Cr.  M.  &  R.  at   pp.  12,  13. 

(2)  P.  393 ;  1  C.  Rob.  230.  (4)  2  El.  &  Bl.  at  pp.  906,  907. 

(5)  6  B.  &  S.  at  p.  283. 
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1902       between  the  parties  under  the  grant  which  existed 
Chapkllb  in  1898. 
The  Kikg.       Upon  the  question  of  the  voluntary  payment  of  the 

royalty,  I  submit  that  the  mere  fact  that  money  is  paid 

or  &niisei.  under  protest  does  not  entitle  the  party  to  receive  it 
back.  There  must  be  duress  in  order  to  entitle  the 
party  to  succeed  in  his  action.  There  was  no  duress 
in  the  circumstances  under  which  this  money  was 
paid.  {Leake  on  Contracts  (1)  ;  Chitty  on  Contracts  (2) ; 
Railroad  Company  v.  Commissioners  (3) ;  Phelan  v.  San 
Francisco  (4) ;  Brown  v.  McKinally  (5). 

E,  D.  Armour,  K.Cy  replied  :  The  property  haying 
passed  by  the  original  grant,  the  cancellation  of  the 
instrument  itself  would  have  no  eflFect  in  re-vesting 
the  property  in  the  Crown  and  requiring  us  to  take  a 
new  grant.  Ward  v.  Lumley  (6) ;  Ontario  Industrial 
Loan  Co.  v.  Odea  (7). 

Section  91  of  The  Dominion  Lands  Act  does  not  give 
regulations  made  under  the  Act  the  force  of  law. 
(Institute  of  Patent  Agents  v-  Lockwood  (8). 

I  desire  to  particularly  refer  to  the  phrase  "  There 
shall  be  levied  and  collected  a  royalty,'*  &c.,  in  the 
order  in  council  of  29th  July,  1897,  in  view  of  the 
opinion  expressed  by  Strong  C.J.  in  Les  Eccl6siastiques 
de  St.  Sulpice  v,  Montreal.  "  Every  contribution  to  a 
public  purpose  imposed  by  superior  authority  is  a  tax 
and  nothing  less  (9).*' 

As  to  the  question  of  voluntary  payment  of  the 
royalty,  surely  the  facts  amount  to  duress,  the  sup- 
pliant is  told  that  if  he  does  not  pay  his  claim  will  be 
cancelled  The  police  are  there.  He  is  not  in  a  posi- 
tion to  reply  if  they  forcibly  take  it,  for  there  is  no 

(1)  3rd  ed   p.  82  and  cases  cited.  (5)  1  Esp.  279. 

(2)  13th  ed.  at  p.  83.  (6)  5  H.  &  N.  866. 

(3)  98  U.  S.  641.  (7)  22  Ont.  A*  R.  349. 

(4)  120  Cal.  at  p.  6.  (8)  [1894]  A.  C.  347. 

(9)  16  S.  C.  R.  at  p.  403. 
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court  or  judge  there,  and  the  decision  of  the  gold  com-       1^2 
missioner  is  final.     Beyond  all  that,  the  regulations  ChIpbllb 
themselves  provide  that  any  breach  thereof  operates  as  .j.^^  king. 
a  forfeiture  of  the  claim.     Surely,  then,  the  payment       "— " 
was  anything  but  voluntary.    The  royalty  is  a  penalty  ,^^|j2«nt. 
which  the  suppliant  did  not  contract  to  submit  him-       — - 
self  to,   and   the  court  will  protect  him   against  it. 
{Sprig g  V.  Sigcau  (1). 

The  Judge  of  the  Exchequer  Court  now  (April 
21st,  1902),  delivered  judgment.  ^ 

The  petition  is  brought  to  recover  from  the  Crown 
the  sum  of  twelve  thousand  and  sixty-six  dollars,  with 
interest.  Of  that  amount  the  sum  of  one  thousand  six 
hundred  and  thirty-seven  dollars  was  paid  by  the  sup- 
pliant on  the  17th  of  June,  1898,  as  a  royalty  on  the 
product  of  claim  numbered  3  A  below  Discovery  on 
Hunker  Creek,  in  the  Throndiuck  (Klondike)  mining 
division  of  the  Yukon  district ;  and  the  sum  of  ten 
thousand  four  hundred  and  twenty-nine  dollars  was 
paid  on  the  16th  July,  1898,  as  a  royalty  on  the  pro- 
duct of  claim  numbered  7,  on  Eldorado  Creek,  in  the 
said  mining  division.  The  total  production  of  gold  on 
which  royalty  was  paid  at  the  dates  mentioned  was 
on  Claim  3  A  below  Discovery  on  Hunker  Creek, 
sixteen  thousand  three  hundred  and  seventy  dollars ; 
and  on  Claim  numbered  7,  on  Eldorado  Creek,  one 
hundred  and  four  thousand  two  hundred  and  ninety 
dollars.  The  questions  to  be  determined  are :  (1) 
whether  the  royalty  was  lawfully  collected ;  and  (2) 
if  not,  whether  it  was  paid  voluntarily  and  cannot 
now  be  recovered  back. 

It  will,  I  think,  be  found  convenient,  in  the  first 
place,  to  confine  one's  attention  to  the  case  presented 
in  respect  of  the  royalty  paid  on  the  gold  won  from 

(1)  [1897 J  V.  C.  at   p.  246. 
28 
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1902  Claim  numbered  8  A  below  Discovery  on  Hunker 
ChIpblle  Creek.  The  suppliant  in  right  of  discovery  and  in 
ThbKikg  ^^^^^^^^^^  with  The  Dominion  Mining  Regulations 
then  in  force  came  into  possession  of  this  claim  in 
December,  1896.  These  regulations  and  others  which 
will  be  referred  to  were  made  under  The  Dominion 
Lands  Act  (1).  By  the  47th  section  of  that  Act,  it  is 
provided  that  lands  containing  coal  or  other  minerals, 
whether  in  surveyed  or  unsurvoyed  territory,  shall  be 
disposed  of  in  such  manner  and  on  such  terms  and 
conditions  as  are  from  time  to  time  fixed  by  the 
G-overnor  in  Council  by  regulations  made  in  that 
behalf.  By  the  90th  section  of  the  Act,  the  Governor 
in  Council  is  given  authority  to  make  orders  and  regu- 
lations with  reference  to  certain  specified  subjects,  and 
generally  for  carrying  out  the  provisions  of  the  Act, 
and  from  time  to  time  to  alter  or  revoke  any  such  orders 
or  regulations  and  to  make  others  in  lieu  thereof.  By 
the  01st  section  of  the  Act,  it  is  provided  that  every 
order  or  regulation  made  thereunder  by  the  Governor 
in  Council  shall,  unless  otherwise  specially  provided 
in  the  Act,  have  force  and  effect  only  after  the  same 
has  been  published  for  four  successive  weeks  in  the 
Canada  Gazette,  and  it  is  directed  that  all  such  orders 
and  regulations  shall  be  laid  before  both  Houses  of 
Parliament  within  the  first  fifteen  days  of  the  session 
next  after  the  date  thereof. 

The  first  section  of  the  regulations  of  1889,  to  which 
reference  has  been  made,  provided  that  they  might  be 
cited  as  The  Dominion  Mining  Regulations,  By  the 
second  section  it  was  provided  that  any  person  mig'ht 
explore  vacant  Dominion  lands  not  appropriated  or 
reserved  by  Government  for  other  purposes,  and  might 
search  therein,  either  by  surface  or  subterranean  pros- 
pecting, for  mineral  deposits,  with  a  view  to  obtain- 

(1)  R.S.  C  c54. 
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ing  under  thfe  regulations  a  mining  location  for  the  1802 
same ;  but  no  mining  location  or  mining  claim  was  to  Chapbllb 
be  granted  until  actual  discovery  had  been  made  of  r^^  \igQ 
the  vein,  lode  or  deposit  of  mineral  or  metal  within  -— - 
the  limits  of  the  location  or  claim.  Sections  three  to  ^^^^^ 
sixteen,  both  inclusive,  bad  reference  to  quartz  mining. 
Then  by  the  seventeenth  section  it  was  provided  that  the 
regulations  laid  down  in  respect  of  quartz  mining 
should,  in  certain  particulars  and  where  not  otherwise 
provided,  apply  to  placer  mining.  Section  eighteen 
dealt  with  the  nature  and  size  of  placer  mining  claims. 
Section  nineteen  prescribed  the  form  in  which  an  appli- 
cation for  a  grant  for  placer  mining  was  to  be  made, 
and  also  the  form  of  a  grant.  And  here  perhaps  it 
is  convenient  to  state  that,  without  attempting  to 
define  it,  I  use  the  word  '*  grant  "  herein  as  meaning 
Ihe  instrument  to  which  that  term  is  applied  in  these 
regulations.  Section  twenty  provided  that  the  entry 
of  every  holder  of  a  grant  for  placer  mining  should  be 
renewed  and  his  receipt  relinquished  and  replaced 
every  year,  the  entry  fee  being  paid  each  time.  By  the 
twenty-second  section  provision  was  made  for  the  sale, 
mortgage,  or  disposal  of  claims.  By  the  twenty-third 
section  it  was  provided  that  every  miner  should  dur- 
ing the  continuance  of  his  grant  have  the  exclusive 
right  of  entry  upon  his  own  claim,  for  the  miner-like 
working  thereof,  and  the  construction  of  a  residence 
thereon,  and  should  be  entitled  exclusively  to  all  the 
proceeds  realized  therefrom,  but  he  should  have  no  sur- 
face rights  therein,  and  the  Superintendent  of  Mines 
might  grant  to  the  holders  of  adjacent  claims  such  right 
of  entry  thereon  as  might  be  absolutely  necessary  for 
the  working  of  their  claims,  upon  such  terms  as  to  him 
seemed  reasonable.  By  the  form  of  application  given 
(Form  H.)  the  applicant  had,  among  other  things,  to 
declare  under  oath  that  to  the  best  of  his  knowledge 
2tH 
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1902       and  belief  he  was  the  first  discoverer  of  the  deposit  of 
ChIpelli  minerals  in  the  claim,  or  that  it  had  been  abandoned. 
THilknro  "^^^  prescribed  form  of  grant  was  as  follows : 
bJ^  "FORM  I. 

MA^I^Mt.  "GRANT  FOR  PLACER   MINING. 

**No 

"  Department  of  the  Interior, 

"  Dominion  Lands  Office, 
''  Agency,        1 

*'  In  consideration  of  the  payment  of  five  dollars  being 
"  the  fee  required  by  the  provisions  of  the  Dominion 
**  Mining  Regulations,  sections  4  and  20,  by  (A.B.)  of 
**  ,  accompanying  his  (or  their)  application  No.     , 

**  dated  1      ,  for  a  mining  claim  in  (here  insert 

"  description  of  locality.) 

"  The  Minister  of  the  Interior  hereby  grants  to  the 
"  said  (A.B.)  ,  for  the  term  of  one  year 

"  from  the  date  hereof,  the  exclusive  right  of  entry 
**  upon  the  claim. 

'*  (here  describe  in  detail  the  claim  granted)  ^ 

**  for  the  miner-like  working  thereof  and  the  constrnc- 
"  tion  of  a  residence  thereon,  and  the  exclusive  right 
"  to  all  the  proceeds  realized  therefrom. 

"  The  said  (A.B.)  shall  be  entitled  to 

"  the  use  of  so  much  of  the  water  naturally  flowing 
"  through  or  past  his  (or  their)  claim,  and  not  already 
**  lawfully  appropriated,  as  shall  be  necessary  for  the 
''  due  working  thereof,  and  to  drain  his  (or  their)  claim 
**  free  of  charge. 

"  This  grant  does  not  convey  to  the  said  (A.B.) 
**  any  surface  rights  in  the  said  claim,  or  any  right  of 
**  ownership  in  the  soil  covered  by  the  said  claim  ;  and 
*'  the  said  grant  shall  lapse  and  be  forfeited  unless  the 
"  claim  is  continuously  and  in  good  faith  worked  by 
"  the  said  (A.B.)  or  his  (or  their) 

"  associates. 
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"  The  rights  hereby  granted  are  those  laid  down  in       1^2 
**  the  aforesaid  mining  regulations,  and  no  more,  and  ChIpbllb 
"  are  subject  to  all  the  provisions  of  the  said  regula-  ipHi  Kino 
**  tions,  whether  the  same  are  expressed  herein  or  not        — 

"  Agent  of  Dominion  Lands^  '^^ 

By  an  order  in  council  of  the  24th  of  December, 
1894,  these  regulations  were  amended  with  respect  to 
the  size  of  the  claims  in  the  Yukon  District.  And  so 
the  matter  stood  in  December,  1896,  when  the  suppli- 
ant first  became  possessed  of  mining  claim  numbered 
3  A.  below  Discovery  on  Hunker  Creek. 

On  the  21st  day  of  May,  1897,  His  Excellency  the 
Governor  General  in  Council,  after  reciting  that  it  was 
found  necessary  and  expedient  that  certain  amend- 
ments and  additions  should  be  made  to  the  regula- 
tions governing  "  placer  mining"  established  by  order 
in  council  of  the  9th  of  November,  1889,  was  pleased 
to  order  that  for  the  latter  certain  regulations  specified 
should  be  substituted  for  the  governance  of  placer 
mining  along  the  Yukon  River  and  its  tributaries. 
But  so  far  as  respects  anything  in  issue  here  no  change 
was  made.  By  the  fourteenth  clause  of  these  regula- 
tions it  was  provided,  as  by  the  20th  section  of  the 
regulations  of  1889  it  had  been  provided,  that  the 
entry  of  every  holder  of  a  grant  for  placer  mining 
should  be  renewed  and  his  receipt  relinquished  and 
replaced  every  year,  the  entry  fee  being  paid  each 
time.  Clause  seventeen  which  dealt  with  the  rights 
of  the  miner  under  his  grant,  was  in  the  same  terms 
as  those  used  in  the  twenty-third  section  of  the  regu- 
lations of  1889,  with  the  substitution  of  the  words 
**Gold  Commissioner"  for  the  words  **  Superintendent 
of  Mines,"  and  the  addition  of  a  provision  giving  the 
Gold  Commissioner  authority  to  grant  permits  to  miners 
to  cut  timber  on  a  claim  for  their  own  use  upon  pay- 
ment  of  the  prescribed   dues.     And  the  prescribed 
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1902  form  for  a  grant  for  placer  mining  (1)  was  the 
Chapbllb  same  as  that  given  in  the  earlier  regulations,  with  the 
Thi  EiNa  ®^^®P*^^^  ^^^^  i^  ^^  *^  ^®  issued  by  the  Gold  Com- 
missioner and  not  by  the  agent  of  Dominion  Lands. 
Except  perhaps  to  mention  that  it  was  provided  that 
in  cases  wherein  no  provision  was  made  by  these 
regulations,  those  of  1 889  should  apply,  it  is  not  neces- 
sary to  refer  at  any  greater  length  to  the  regulations, 
or  to  the  amendments  thereof  made  by  the  orders  in 
council  of  the  15th  of  July,  1897,  and  the  16th  of 
August,  1897.  By  the  terms  of  these  regulations  and 
the  grant  in  the  form  prescribed  by  the  Governor  in 
Council  the  miner  was  entitled  exclusively  to  all  the 
proceeds  realized  from  his  claim. 

The  first  provision  as  to  the  collection  of  a  royalty  on 
gold  mined  in  the  Yukon  district  occurs  in  the  order 
in  council  of  the  29th  of  July,  1897,  which  because  of 
its  importance  in  the  proper  determination  of  the 
questions  in  controversy  should,  I  think,  be  given  in 
full  in  its  own  terms.     They  were  as  follows  : 

"  His  Excellency,  by  and  with  the  advice  of  the 
"  Queen's  Privy  Council  for  Canada,  is  pleased  to  order 
"  as  follows : 

"That  the  regulations  governing  the  disposal  of 
"  placer  mining  claims  along  the  Yukon  River  and  its 
'*  tributaries  in  the  North-west  Territories,  established 
*'  by  order  in  council,  be  amended  by  providing  that 
"  entry  can  only  be  granted  for  alternate  claims,  known 
**  as  creek  claims,  bench  claims,  bar  diggings  and  dry 
"  diggings,  and  that  the  other  alternate  claims  be 
**  reserved  for  the  Crown,  to  be  disposed  of  by  public 
"  auction  or  in  such  manner  as  may  be  decided  by  the 
"  Minister  of  the  Interior ;  that  the  penalty  for  trespas- 
"  sing  upon  a  claim  reserved  for  the  Crown  be  the 
"  immediate  cancellation,  by  the  Gold  Commissioner, 

(1)  See  Form  1,  ante  p.  430. 
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*  of  any  entry  or  entries  which  the  person  trespassing       1902 
**  may  have  obtained  whether  by  original  entry  or  pur-  Chapelle 
"  chase  for  a  mining  claim,  and  the  refusal  by  the  ,p     ^ 

"  Gold  Commissioner  of  the  acceptance  of  an  appli-       

**  cation,  which  the  person  trespassing  may  at  any  time  ^^^^^ 
'*  make   for  a  claim,  and  that  in    addition   to   such 
**  penalty  the  Mounted  Police  upon  a  requisition  from 
"  the  Gold  Commissioner  to  that  effect,  may  take  the 
"  necessary  steps  to  eject  the  trespasser. 

'*  That  upon  all  gold  mined  on  claims  referred  to  in 
**  the  regulations  for  the  governance  of  placer  mining 
"  along  the  Yukon  River  and  its  tributaries,  a  royalty 
**  of  ten  per  cent,  shall  be  levied  and  collected  by 
**  officers  to  be  appointed  for  the  purpose,  provided 
**  that  the  amount  mined  and  taken  from  a  single 
*'  claim  does  not  exceed  five  hundred  dollars  per  week, 
*'  and  in  case  the  amount  mined  and  taken  from  any 
"  single  claim  exceeds  five  hundred  dollars  per  week, 
"  there  shall  be  levied  and  collected  a  royalty  of  ten 
"  per  cent,  upon  the  amount  so  taken  out  up  to  five 
"  hundred  dollars,  and  upon  the  excess  or  amount 
"  taken  from  any  single  claim,  over  five  hundred  dollars 
**  per  week,  there  shall  be  levied  and  collected  a  royalty 
**  of  twenty  per  cent.,  such  royalty  to  form  part  of  the 
"  consolidated  revenue,  and  to  be  accounted  for  by  the 
"  officeis  who  collected  the  same  in  due  course ;  that 
"  the  times  and  manner  in  which  such  royalty  shall 
"  be  collected,  and  the  persons  who  shall  collect  the 
*'  same  shall  be  provided  for  by  regulations  to  be  made 
"  by  the  Gold  Commissioner,  and  that  the  Gold  Com- 
"  missioner  be  and  he  is  hereby  given  authority  to 
**  make  such  regulations  and  rules  accofdingly  ;  that 
**  default  in  payment  of  such  royalty,  if  continued  for 
*'  ten  days  after  notice  posted  upon  the  claim  in  respect 
"  of  which  it  is  demanded,  or  in  the  vicinity  of  such 
**  claim  by  the  Gold  Commissioner  or  his  agent,  shall 
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1902  *»  be  followed  by  cancellation  of  the  claim  ;  that  any 
Chapelle  "  attempt  to  defraud  the  Crown,  by  withholding  any 
The  King  "  ^^^^  ^^  ^^®  revenue  thus  provided  for,  by  making 
**  false  statements  of  the  amount  taken  out,  may  be 
"  punished  by  cancellation  of  the  claim  in  respect  of 
"  which  fraud  or  false  statements  have  been  committed 
"  or  made ;  and  that  in  respect  of  the  facts,  as  to  such 
"  fraud,  or  false  statement,  or  non-payment  of  royalty, 
"  the  decision  of  the  Q-old  Commisioner  shall  be  final." 
By  an  order  in  council  of  the  18th  of  January,  1898, 
the  regulations  of  May  21st,  1897,  and  subsequent  orders 
in  council  governing  placer  mining  along  the  Yukon 
River  and  its  tributaries,  were  cancelled  and  other 
regulations  substituted  therefor.  By  the  thirteenth 
section  of  the  regulations  then  made  it  was  provided 
that  a  royalty  of  ten  per  cent,  on  the  gold  mined  should 
be  levied  and  collected  on  the  excess  of  the  gross  out- 
put of  each  claim  over  $2,500,  where  the  royalty  was 
paid  at  certain  banking  offices  or  to  the  Grold  Commis- 
sioner or  a  Mining  Recorder,  and  where  paid  otherwise 
on  such  gross  output.  By  the  thirty-first  section  pro- 
vision was  made  for  the  cancellation  of  the  claim  in 
case  of  default  in  payment  of  the  royalty,  if  continued 
after  ten  days'  notice  posted  on  the  claim  or  in  its 
vicinity,  or  for  any  attempt  to  defraud  the  Crown  by 
withholding  any  part  of  the  royalty  or  for  making 
false  statements  as  to  the  amount  of  gold  taken  out.  By 
the  provisions  of  section  thirty-seven,  and  of  the  grant 
for  placer  mining  (Form  I)  the  terms  of  which  were  in 
that  respect  changed,  the  miner  or  grantee  was  entitled 
exclusively  to  all  the  proceeds  realized  from  his  claim, 
upon  which,  however,  the  royalty  prescribed  by  the 
regulations  was  to  be  paid.  By  section  forty  the  regu- 
lations of  1889,  or  such  other  regulations  as  might  be 
substituted  therefor,  were  to  apply  in  cases  for  which 
no  provision  was  made,  in  these  regulations. 
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The  suppliant^s  grant  of  the  mining  claim  numbered       1^2 
3  A  below  Discovery  on  Hunker  Creek  bore  date  of  Chapblle 
the  1th  of  December,  1896.     It  was  in  the  prescribed  rp^^^jj^^ 
form,  and  among  other  things,  gave  him  for  the  term    ^^^^^ 
of  one  year  from  its  date  the  exclusive  right  to  all  the       ^^ 
proceeds  realized  therefrom,  and  the  rights  which  it 
conferred  upon  him  were,  it  was  declared,  those  laid 
down  in   The  Dominion  Mining  Regulations,  and  no 
more,  and  were  subject  to  all  the  provisions  of  the  said 
regulations  whether  the  same  were  expressed  in  the 
grant  or  not.    On  the  16th  of  August,  1897,  there  was 
issued  to  him  a  grant  of  the  same  claim  and  in  the 
same  form,  for  the  succeeding  year.     It  was  issued  at 
this  time  for  his  convenience.     On  this  grant  appears 
the  impression  of  the  stamp  of  the  Department  of  tte 
Interior,  Yukon  district,  of  that  date,  but  otherwise 
the  instrument   is  not   dated.     It  was,  however,  the 
intention  of  the  parties,  at  the  time  the  grant  was 
issued,  that  it  should  have  effect  and  be  in  force  for 
one  year  from  the  7th  of  December,  1897,  and  for  the 
purposes  of  this  case  it  must,  I  think,  be  taken  to  have 
been  issued  on  that  date,  and  not  in  August  of  that 
year. 

The  suppliant  continued  in  possession  of  his  claim, 
and  during  the  winter  of  1897-1898  took  therefrom  the 
gold  on  which  the  royalty  of  one  thousand  six  hundred 
and  thirty-seven  dollars  mientioned  was  paid.  That,  I 
understand,  to  be  the  amount  of  the  royalty  collected 
on  the  excess  of  the  proceeds  realized  over  the  sum  of 
two  thousand  five  hundred  dollars,  which  sum,  when 
this  royalty  was  paid  in  the  prescribed  way,  was  to 
be  deducted  from  the  gross  output.  But  nothing 
turns  upon  that.  The  important  consideration  is 
that  the  royalty  was  collected  under  and  in  accordance 
with  the  provisions  of  the  regulations  of  January  18th, 
1898  ;  and  it  is  conceded  that  it  could  not  be  lawfully 
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1902  collected  thereunder  unless  the  gold  mined  during  the 
CHAPW.LE  winter  of  1897  and  1898  was  liable  to  the  exaction  of 
The  Kmto  ^^®  larger  royalty  prescribed  by  the  order  in  council  of 
*  the  29th  of  July,  1897.  To  that  extent  the  parties  are 
agreed,  but  the  suppliant  does  not  concede  that  the 
royalty  could  be  lawfully  collected  under  the  regu- 
lations of  January,  1898,  even  if  the  claim  were  held 
to  be  liable  to  the  royalty  prescribed  by  the  earlier 
order  in  council.  His  contention  as  to  that  is  that  the 
order  in  council  of  July,  1897  having  been  cancelled 
no  right  to  royalty  accrued  thereunder,  and  none 
could  be  collected  thereunder  or  under  the  regulations 
of  January,  1898.  I  mention  that  in  passing,  though 
in  the  view  I  take  of  the  case  it  is  not  necessary  to 
determine  the  question.  It  is  clear  as  stated,  that  if 
no  right  to  royalty  had,  by  virtue  of  the  order  in  coun- 
cil of  the  29th  of  July,  1897,  accrued  in  respect  of  the 
gold  taken  and  to  be  taken  from  the  claim  in  question 
during  the  year  from  December  7th,  1897,  the  royalty 
collected  in  respect  thereof  was  not  lawfully  collected 
and  should  be  returned  to  the  suppliant. 

That  brings  us  to  a  consideration  of  the  order  in 
council  mentioned,  and  of  the  question  as  to  whether 
or  not  the  mining  claim  now  under  consideration  was 
at  any  time  subject  to  its  provisions.  And  first  it  will 
be  convenient  to  consider  some  questions  that  were 
discussed  as  to  the  date  when  it  came  into  force, 
although  that  is  a  matter  of  more  importance  in  dis- 
posing of  another  branch  of  the  case  than  in  dealing 
with  that  now  under  discussion. 

This  order  in  council  was  published  for  the  fourth 
consecutive  week  in  the  Canada  Gazette  of  the  4th 
of  September,  1897.  It  was  received  by  the  Q-old 
Commissioner  at  Dawson  on  the  29th  of  September, 
1897.  The  session  of  the  Parliament  of  Canada  next 
after  the  date  thereof  opened  on  the  8rd  day  of  Febru- 
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ary,  1898.  It  was  laid  before  the  Senate  on  the  Itth  1^2 
of  that  month,  and  before  the  House  of  Commons  on  Chapblle 
the  7th  of  March  following.  By  an  order  in  council  ^.^^  kihq. 
of  the  80th  March,  1899,  it  was  provided  that  certain 
regulations,  of  which  this  order  in  council  may  be 
taken  to  be  one,  should  be  held  to  have  come  into  force 
upon  the  date  when  they  were  received  by  the  Gold 
Commissioner.  Then  by  another  order  in  council, 
passed  on  the  80th  of  January,  1901,  it  was  ordered 
and  declared  that  the  order  in  council  of  March  30th, 
1899,  did  not  refer  to  the  order  in  council  of  July 
29th,  1897,  by  which  a  royalty  was  imposed  upon  the 
output  of  mining  claims  in  the  Yukon  Territory,  and 
that  the  order  in  council  last  mentioned  should  be 
held  to  have  come  into  efiFect  upon  the  day  upon  which 
it  was  for  the  fourth  time  published  in  the  Canada 
Gazelle,  namely,  the  4th  day  of  September,  1897.  For 
the  suppliant  it  was,  among  other  things,  contended 
that  no  effect  should  be  given  to  the  order  in  council 
of  July  29th,  1897,  because  it  was  not  laid  before  the 
House  of  Commons  within  the  first  fifteen  days  of  the 
session  of  1898  in  accordance  with  section  91  of  The 
Dominion  Lands  Act.  But  that  contention  cannot  be 
supported  as  the  provision  referred  to  is  directory 
only,  and  the  failure  to  comply  with  it  did  not  destroy 
or  affect  the  order  in  council.  It  seems  to  be  clear 
also  that  if,  by  virtue  of  the  statute  under  which  the 
order  in  council  was  passed,  it  came  into  force  on  a 
given  date,  that  date  could  not  without  express 
legislative  authority  be  changed  or  altered  by  an  order 
in  council  passed  subsequent  thereto.  It  is  suggested 
that  such  legislative  authority  is  to  be  found  in  The 
Yukon  Territory  Act  (1);  but  that  Act  does  not,  it 
seems  to  me,  afford  support  either  to  the  order  in 
council  of  March  80th,  1899,  or  to  that  of  January  13th, 
(1)  61  Vict.  ch.  6,  amended  62-63  Vict.  cb.  11. 
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1902  1900,  neither  of  which  are,  or  purport  to  be,  ordinances 
Chapblle  made  thereunder  for  the  peace,  order  and  good  govem- 
Thb  King   ^^^*'  ^^  ^^®  Yukon  Territory.    The  most  that  can,  I 

think,  be  said  is,  that  the   former  order  in  council 

^mAtaHwu  ^S^^  1^  certain  cases  be  relied  upon  as  a  waiver  by 

the  Crown  of  some  right  that  otherwise  it  would  have 

acquired  or  been  entitled  to  retain  ;  and  that  by  the 
latter  order  in  council  the  Crown  has  declared,  so  far 
as  it  could  then  so  declare,  that  such  waiver  should 
not  extend  to  the  order  in  council  of  July  29th,  1897, 
the  date  of  the  coming  into  force  of  which  must  be 
determined  by  reference  to  the  91st  section  of  The 
Dominion  Lands  Act.  By  that  section  it  is,  as  we  have 
seen,  provided  that  any  order  or  regulation  made  under 
the  Act  shall,  unless  otherwise  specially  provided  in  the 
Act,  have  force  and  effect  only  after  the  same  has  been 
published  for  four  successive  weeks  in  the  Canada 
Gazette,  For  the  respondent  it  is  argued  that  the  order 
or  regulation,  in  such  a  case,  comes  into  force  upon  its 
fourth  publication,  although  only  three  weeks  intervene 
between  the  first  publication  and  the  fourth.  For  the 
suppliant,  on  the  other  hand,  it  is  contended  that  the 
order  or  regulation  does  not  come  into  force  in  the  case 
mentioned  until  the  end  of  the  fourth  week,  that  is, 
until  one  week  after  the  fourth  publication  of  the 
order  or  regulation ;  and  that  anything  short  of  this 
is  not  a  publication  for  four  successive  weeks.  In 
support  of  that  contention  reliance  is  placed  upon  the 
cases  of  In  re  Coe  and  Pickering  (1) ;  In  re  Miles  and 
Richmond  (2) ;  and  In  re  Brophy  and  Oananoque  (8). 
In  my  opinion  the  view  for  which  the  suppliant  con- 
tends should  prevail,  and  that  so  far  as  anything 
depends  upon  the  date  on  which  the  order  in  council 
of  July  29th,  1897,  came  into  force,  that  date  should 

(1}  24  U.  C.  Q.  B.  431).  (2)  28  U.  C.  Q.  B.  333. 

(3)  26  U.  C.  C.  P.  290. 
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be  taken  to  be  the  11th,  and  not  the  4th  of  Septem-       1902 
ber,  1897.  ChImlli 

Coming  then  to  the  order  in  council  itself  there  thb  King 
are,  it  seems  clear,  only  four  grounds  on  which  its  pro- 
visions could  be  held  to  apply  to  the  gold  mined  in 
the  winter  of  1897-1898  from  the  suppliant's  claim  num- 
bered 8  A  below  Discovery  on  Hunker  Creek :  (1) 
That  the  royalty  leviable  thereunder  was  lawfully 
imposed  as  a  tax  or  impost  on  all  gold  mined  on  claims 
on  the  Yukon  River  and  its  tributaries ;  or  (2)  That 
such  royalty  was  imposed  by  virtue  of  some  power  or 
authority,  so  to  impose  it,  in  some  way  reserved  to  the 
Governor  in  Council  at  the  time  the  grant  was  first 
made  or  issued ;  or  (8)  That  the  suppliant  accepted  the 
grant  of  1897  knowing  and  intending  that  the  gold 
mined  thereunder  should  be  subject  to  the  payment  of 
such  royalty  ;  or  (4)  That  the  suppliant  must  be  taken 
to  have  accepted  the  grant  of  1897  on  condition  that 
such  royalty  should  be  paid. 

The  fourth  ground  is  that  on  which,  in  the  main, 
the  Crown  rested  this  branch  of  its  case.  Of  the  other 
grounds,  the  first  and  second  will  be  found  to  be  the 
important  ones,  when  the  question  of  the  collection  of 
royalty  on  claim  No.  7  on  Eldorado  Creek  is  under 
consideration. 

If  one  examines  the  provisions  of  the  order  in  coun- 
cil, he  will  see  that,  omitting  the  first  paragraph,  the 
language  used  is  that  which  one  would  expect  to  find 
in  a  regulation  to  impose  a  tax  or  to  levy  an  impost. 
The  operative  words  are  **  a  royalty  shall  be  levied  and 
collected  "  and  these  are  apt  words  for  the  imposition 
of  a  tax.  But  such  a  tax  could  not  be  levied  without 
legislative  authority  to  support  the  order  in  council, 
and  no  attempt  is  made  to  sustain  it  on  that  grouud. 
It  is  equally  clear,  I  think,  that  when  the  grant  was 
first  made  no  authority  or  power  was  in   any   way 
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1902  reserved  to  the  Governor  in  Conncil  to  derogate  from 
Chapklle  the  grant,  or  during  its  continuance  to  subject  the 
ThiKiho  ^^^^  mined  thereunder  to  the  royalty  in  question. 
And,  on  the  facts  as  they  appear  in  evidence,  there 
does  not  seem  to  be  any  ground  for  finding  that  the 
suppliant  accepted  the  grant  of  1897,  knowing  and 
intending  that  the  gold  mined  thereunder  should  be 
subject  to  the  payment  of  the  royalty  mentioned.  The 
grant  was  expressed  in  the  same  terms  substantially 
as  those  used  in  the  grant  of  1896.  It  is  true  that  in 
October  or  November  of  1897  the  suppliant,  knew  of 
the  order  in  council  imposing  the  royalty,  but  he  did 
not,  he  says,  think  it  applied  to  his  claim,  of  which 
he  was  then  in  possession.  It  was  not  until  March  or 
April,  1898,  that  he  learned  of  the  contention  that  all 
claims,  no  matter  when  granted,  were  liable  to  the 
royalty,  and  at  that  date  the  regulations  of  January 
18th,  1898,  were  in  force,  and  the  order  in  council  of 
July  29th  had  been  cancelled.  The  royalty  was  then 
being  claimed  under  the  later  regulations,  and  this 
claim  the  suppliant  resisted,  so  far  as  he  was  in  a 
position  to  do  so. 

The  questions  arising  upon  the  fourth  ground  men- 
tioned are  more  difiicult  of  solution.  In  considering 
them  it  will  be  necessary  to  refer  to  some  matters 
already  alluded  to,  and  they  cannot,  I  think,  be  prop- 
erly determined  without  reference  to  The  Dominion 
Mining  Regulations  of  1889,  and  to  the  grant  issued 
thereunder  to  the  suppliant  on  the  7th  of  December, 
1896. 

By  the  terms  of  the  grant  of  December  7th,  1897, 
the  suppliant  was,  as  we  have  seen,  entitled,  among 
other  things,  to  the  exclusive  right  to  all  proceeds  to 
be  realized  from  the  claim  for  the  term  of  one  year 
from  the  date  thereof;  but  that  right  was  in  the  last 
paragraph  of  the  grant  limited  by  reference  to  The 
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Dominion   Mining  Regulations.     The  rights  granted,       1^2 
so  it  was  declared,  were  those  laid  down  in  the  afore-  Chapelli 
said  mining  regulations,  and  no  more,  and  were  sub-  th,\i,jq 

ject  to   all    the    provisions  of   the  said  regulations      

whether  the  same  were  expressed  in  the  grant  or  not.  j^^JJJ,,^ 

What  then  is  to  be  understood  by  the  expression  **  Do-       

minion  Mining  Regulations"?  No  doubt  when  the 
form  of  grant,  which  we  have  in  this  case,  was  first 
used  that  expression  meant  the  mining  regulations 
of  November  9th,  1889,  and  nothing  more.  But  I  am 
not  prepared  to  say  that  afterwards,  and  when  these 
regulations  had  been  amended,  or  additions  had  been 
made  to  them,  the  same  expression,  occurring  in  the 
same  form,  would  not  come  to  have  a  wider  and 
larger  meaning  that  would  include  the  provisions  of 
the  amending  or  added  regulation.  Not  that  the 
meaning  of  the  expression  **  Dominion  Mining  Regu- 
lations '*  occurring  in  the  grant  would  during  the 
year  for  which  it  was  given  be  changed  or  ajflfected  to 
the  prejudice  of  the  grantee,  by  any  amendment  or 
new  regulation  made  during  that  year  ;  but  I  do  not 
see  why  the  expression  might  not  in  one  grant 
have  one  meaning  and  in  another  a  different  and 
larger  or  more  restricted  meaning.  That  view  seems 
to  present  some  difficulty  ;  but  the  difficulty  is  not,  I 
think,  a  real  one.  In  each  case  one  would  be  giving 
to  the  expression  the  meaning  which  the  parties  must 
be  taken  to  have  intended  it  to  have  at  the  time 
when  the  grant  was  issued.  It  is  only  saying  that 
the  same  expression  may  at  different  times  and  by 
different  persons  be  used  in  a  different  sense.  And  so 
if  there  was  nothing  more  in  the  case  than  that,  I 
should  not  see  any  great  difficulty  in  coming  to  the 
conclusion  that  the  words  **  Dominion  Mining  Regu- 
lations" ;  occurring  in  the  suppliant's  grant  of  Decem- 
ber 7th,  1897,  included  the  provisions  of  the  order  in 
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1902  council  of  July  29th,  1897.  But  we  cannot,  I  think, 
ChXfille  get  away  from  the  fact  that  the  grant  of  December  7th, 
TheKikg  ^^^^»  ^^  ^  renewal  of  the  grant  of  December  7th, 
1896,  in  which  the  expression  mentioned  meant 
primarily  the  regulations  of  November,  9th,  1889,  and 
in  the  widest  sense  to  be  attributed  to  it,  these  regu- 
lations as  amended  by  the  order  in  council  of  Decem- 
ber 24th,  1894.  It  is  true  that  the  grant  of  December 
7th,  1896,  was  in  terms  limited  to  one  year  from  that 
date,  liut  one  cannot  read  the  regulations  without 
seeing  that  it  was  in  the  contemplation  of  both  parties 
to  the  grant  that  it  might  be  renewed.  Among  other 
things  supporting  that  view,  it  is,  as  we  have  seen, 
provided  by  ihe  twentieth  section  of  the  regulations 
that  the  entry  of  every  holder  of  a  grant  for  placer 
mining  must  be  renewed  and  his  receipt  relinquished 
and  replaced  every  year,  the  entry  fee  being  paid  each 
time.  In  practice  the  instrument  described  in  the 
regulations  as  a  grant  is  renewed,  while  by  the  regu- 
lations it  is  the  entry  that  is  to  be  renewed,  and  the 
receipt  that  is  to  be  relinquished  and  replaced.  But 
the  meaning  probably  is  the  same.  The  miner's  claim 
to  a  renewal,  if  not  his  absolute  right  thereto,  on 
some  terms,  is  recognized.  It  is  not  necessary  to  sup- 
port the  petition  in  this  case  to  hold  that  he  has  a 
claim  or  right  to  renewal  upon  the  same  terms  as 
those  upon  which  the  original  grant  was  issued.  On 
the  contrary  it  may  be,  as  appears  to  have  happened  in 
1898,  that  the  Crown  might  impose  other  terms,  and 
grant  the  renewal  on  condition  only  that  the  grantee 
or  miner  acceded  to  such  terms.  I  express  no  opinion 
as  to  that.  But  when  it  comes  to  deciding  what  the 
contract  between  the  parties  is  (and  in  this  aspect  of 
the  case  it  is  to  be  considered  as  a  matter  of  contract 
only)  and  it  appears  that  an  existing  contract  is 
renewed  in  the  same  terms,  the  inference  that  the 
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same  expression  occurring  both  in  the  contract  and  in  ^^^ 
the  renewal  is  used  in  both  in  the  same  sense,  is,  it  ChapuiLb 
seems  to  me,  a  very  strong  one.  The  onus  of  showing  ^^^^  jiao. 
that  the  parties  have  used  that  expression  in  a  differ- 
ent sense  in  the  original  grant  and  in  the  renewal  is  ^^ 
strongly  upon  the  party  that  sets  up  that  contention. 
It  is  very  certain  that  the  suppliant  held  this  claim 
from  September  11th,  1897,  when  the  order  in  council 
imposing  the  royalty  came  into  force,  until  the  7th  of 
December,  1897,  free  from  the  obligation  to  pay  the 
royalty  ;  and  the  renewal  having  been  granted  to  him 
in  the  same  terms  as  the  original  grant,  and  without 
any  agreement  or  understanding  to  the  contrary,  the 
renewal  also  should,  I  think,  be  held  not  to  be  subject 
to  any  such  obligation.  In  my  opinion  the  same 
meaning  should  be  attributed  to  the  words  *'  Domin- 
ionMining  Regulations  "  in  the  first  grant  and  in  the 
renewal.  That  view  gives,  it  seems  to  me,  a  proper 
and  legitimate  construction  to  the  order  in  council  of 
July  29th,  1897,  as  a  regulation  prescribing  the  terms 
and  conditions  upon  which  the  mineral  claims  therein 
mentioned  should  thereafter  be  disposed  of;  but  with- 
out any  retroactive  effect  upon  claims  then  already 
disposed  of;  except  so  far  as  might  be  agreed  or 
assented  to  on  the  renewal  of  the  grants  therefor. 

It  is,  however,  argued  for  the  Crown  that  in  Decem- 
ber, 1897,  the  Grold  Commissioner  had  no  authority  to 
issue  the  grant  in  question  without  a  stipulation  that 
the  gold  mined  thereunder  should  be  liable  to  the 
royalty  mentioned ;  and  that  if  he  issued  it  on  any 
other  terms  or  conditions  his  act  was  ulfra  vires,  and 
the  grant  should  now  bo  set  aside  as  having  been 
issued  improvidently.  But  is  that  really  so?  The 
grant  was  issued  in  the  form  at  the  time  prescribed  by 
the  regulations  then  in  force.  In  issuing  it  in  that 
form  the  Gold  Commissioner  would  not,  in  December, 

29 
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1902       1897,  have  exceeded  his  authority.     What  the  effect  of 

ChIpbllb  &  grant  in  that  form  would  be,  and  whether  the  claim 

The  Kdtg  ^^^^^  under  any  circumstances  be  liable  to  the  royalty 

_— ^_     are  different  questions.     It  may  be,  though  it  is  not 

««ta[cBt.   ii^c^ss^^y  ^^^  t^  decide  that  matter,  that  in  December, 

1897,  the  Gold  Commissioner  might  have  refused  to 

issue  the  grant  of  the  mining  claim  in  question,  unless 
the  suppliant  would  agree  to  pay  the  royalty  pre- 
scribed ;  or  having  issued  the  grant  in  August,  he 
might  perhaps  have  recalled  it  or  taken  steps  to  have 
it  cancelled  or  set  aside,  unless  the  suppliant  would  so 
agree.  But  there  is  nothing  of  that  kind  in  the  case, 
and  nothing  is  to  be  gained  by  considering  what  the 
rights  of  the  parties  would  have  been  had  that  course 
been  adopted. 

With  reference  to  the  contention  that  the  royalty 
was  paid  voluntarily  and  under  such  circumstances  as 
to  preclude  the  suppliant  from  recovering  it  back,  it 
seems  to  me  that  it  was  not  so  paid,  and  that  the 
suppliant  is  not  precluded.  The  consequences  of  a 
refusal  on  his  part  to  comply  with  the  demands  made 
upon  him  to  pay  the  royalty  would  have  been  so  dis- 
astrous, and  any  remedy  that  he  might  have  had  so 
uncertain  and  inadequate,  that  he  had  practically  no 
choice  in  the  matter.  There  was  really  nothing  else 
to  do. 

For  these  reasons,  I  am  of  opinion  that  the  suppliant 
is  entitled  to  relief  and  judgment  in  respect  of  the  sum 
of  one  thousand  six  hundred  and  thirty-seven  dollars, 
paid  for  royalty  on  the  gold  taken  in  the  winter  of 
1897-1898  from  claim  3A  below  Discovery  on  Hunker 
Creek.  ^ 

If  the  view  already  expressed  as  to  the  date  when 
the  order  in  council  of  July  29th,  1897,  came  into 
force,  is  a  correct  view,  the  claim  set  up  for  the 
recovery  of  the  royalty  paid  on  the  gold  mined  from 


Digitized  by  VjOOQ IC 


VOL.  VII.1       EXCHEQUER  COURT  REPORTS.  445 

claim  numbered  7  on  Eldorado  Creek  standsin  a  stronger  i^^ 
position  than  that  which  has  been  under  considera-  CHi^sLLE 
tion.  The  grant  of  that  claim  is  to  be  taken  to  have  th,  jikq 
been  renewed  or  issued  on  the  9th  of  September,  1897, 
and  the  order  in  council  did  not  come  into  effect  until 
the  11th  of  that  month.  There  are,  therefore,  no  grounds 
except  the  first  and  second  discussed  in  connection 
with  the  other  branch  of  the  case  and  disposed  of  in 
the  suppliant's  favour,  for  holding  the  gold  mined 
under  this  grant  to  be  liable  to  the  royalty  collected. 
But  it  appears  that  other  parties  may  be  interested  in 
such  royalty.  And  if  that  is  the  case,  the  suppliant  is 
not  entitled  to  recover  back  the  full  amount,  without 
something  being  arranged  or  done  to  protect  the  Crown 
with  respect  to  such  interests.  There,  may,  therefore, 
be  a  reference  to- the  Registrar  of  the  court  to  inquire 
and  report  as  to  what  the  suppliant's  interests  in  the 
royalty  so  paid  in  respect  of  gold  mined  under  claim 
numbered  7  on  Eldorado  Creek  was,  and  whether  any 
other  person  or  persons  has  or  have  any,  and  if  any, 
what  interest  therein. 

The  question  of  interest  on  the  amount  to  which  the 
suppliant  may  be  found  entitled  is  reserved  pending 
the  decision  of  a  similar  question  now  depending  in 
the  Supreme  Court  on  appeal  from  this  court. 

The  suppliant  will  be  allowed  the  costs  of  his 
petition. 

Judgment  accordingly. 
Solicitors  for  suppliant :  Lewis  dh  Smellie. 
Solicitor  for  respondent :  E.  L.  Newcombe. 


29K 
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1002  TORONTO  ADMIRAtTY  DISTRICT. 

^^'     HENRY  WINEMAN,  The  Younger-Plaintiff; 

AGAINST 

THE  SHIP  "  Hiawatha:' 

CoUitUm — Fog—ImmodtraU  $peed — Mutual  fault — Damages. 
In  an  action  for  collision  where  the  court  found  both  veBsels  in  fault 
for  moving  at  an  immoderate  rate  of  speed  in  foggy  weather,  and 
that  such  immoderate  speed  was  the  chief  if  not  the  sole  cause  of 
the  oollision,  the  owner  of  the  damaged  ship  was  allowed  to 
recover  only  half  his  loss. 

Action  for  damages  by  collision. 

The  case  was  tried  at  the  City  of  "Windsor  on  the  26th 
and  2tth  days  of  February,  1902,  before  His  Honour 
Joseph  E,  McDougall,  local  judge  in  Admiralty. 

The  facts  of  the  case  are  stated  in  the  reasons  for 
judgment. 

The  argument  of  counsel  was  submitted  in  writing, 
and  filed  respectively  on  behalf  of  the  plaintiff  and 
the  ship  on  the  18th  and  24th  days  of  April,  1902. 

A.  H.  Clarke,  K.C,  for  the  plaintiff: 

The  collision  between  the  steamer  Hiawatha  and 
the  sailing  vessel  /.  F.  Card  on  the  12th  day  of  May, 
1900,  about  10  o'clock,  p.m.,  which  caused  the  damages 
complained  of,  was  attributable  to  the  improper  navi- 
gation of  the  steamer  and  the  negligence  of  those  in 
command  of  her,  and  such  improper  navigation  and 
negligence  were  fully  established  by  the  evidence 
adduced  at  the  trial. 

The  steamer  was  at  fault  in  that  she  did  not,  as 
required  by  Rule  19,  keep  out  of  the  way  of  the  sailing 
vessel  and  still  more  at  fault  in  altering  her  course  so 
as  to  cross  that  of  the  sailing  vessel,  which  was  pro- 
perly keeping  her  course.    The  evidence  establishes 
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the  fact  that  had  the  steamer  kept  her  course  the  two       1002 
vessels  would,  notwithstanding  the  speed  and  the  fog,   WnmiAir 
have  safely  passed  each  other  on  the  starboard  side   ipg/ggip 
and  no  collision  would  have  occurred  ;  the  plaintifl's  Hiawatha. 
witnesses,   and  some,   if  not  all,  of  the  defendants  Amment 
witnesses  agree  upon  this  point.    The  following  rule  ^  ^^^  • 
was  laid  down  by  the  Privy  Council  in  the  case  of  the 
Afcra  and  Elizabeth  Jenkins   (1):     *' If  a  ship  bound 
to  keep  her  course  justifies  her  departure,  she  takes 
upon  herself  the  obligation  of  showing  not  only  that 
her  departure  was  at  the  time  it  took  place  necessary 
in  order  to  avoid  immediate  danger,  but  also  that  the 
course  adopted  by  her  was  reasonably  calculated  to 
avoid  that  danger." 

A  fortiori,  a  steam  vessel  which  is  bound  to  keep 
out  of  the  way  of  a  sailing  vessel  cannot  justify  her 
going  into  its  way  without  the  clearest  evidence  of 
the  necessity  of  such  a  course  in  order  to  avoid  imme- 
diate danger,  and  also  that  the  course  adopted  was 
reasonably  calculated  to  avoid  that  danger. 

Under  navigation  rules  which  make  it  the  duty 
of  a  steam- veFsel  to  keep  out  of  the  way  of  a  sailing 
vessel  when  they  are  proceeding  in  such  direction  as 
to  involve  risk  of  collision  and  the  daty  of  ihe  latter 
to  keep  her  course  where  a  collision  oc-curs  between  a 
steam  and  a  sailing  vessel  and  it  is  shown  that  the  latter 
kept  her  course,  the  presumption  arises  that  the  steam- 
vessel  was  in  fault  and  such  presumption  must  form 
the  basis  of  the  judgment  in  a  suit  for  th^  collision 
unless  it  is  made  clearly  to  appear  that  the  accident 
was  inevitable.     Squires  v.  Parker  (2) 

How  then  does  the  Hiawatha  justify  her  action  in 
going  into  the  way  of  the  sailing  vessel  in  direct 
violation  of  its  duty  to  keep  out  of  the  way  ? 

(I)  L.  R.  1  P.  C.  601.  (2)  101  Fed.  Rep.  843. 
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1902  The  only  justification   urged  in  the    statement  of 

WrasMAN  defence  and  in  the  preliminary    act  filed   on   their 

Thb^Ship  ^®^*^f»  ^  well  as  by  the  witnesses  for  the  defence,  for 

Hiawatha,  the  Hiawatha^ s  change  of  course,  is  that  she  was  misled 

Arrament  by  a  wroug  sigual  from  the  /.  F.  Card,  indicating  that 

— ^        the  latter  was  on  the  starboard  tack,  namely,  a  single 

blast  of  the  fog-horn  instead  of  three  blasts  which  was 

the  proper  signal  for  the  sailing  vessel  sailing  as  she 

was  with  the  wind  abaft  the  beam. 

We  submit  that  the  evidence  fails  to  establish  the 
fact  so  relied  on  in  justification,  viz. :  that  the  fog  horn 
on  the  J.  F,  Card  gave  one  instead  of  three  blasts. 

If  it  be  true  that  the  only  signals  from  the  sailing 
vessel  heard  on  the  steamer  were  one  indistinct  blast, 
and  shortly  afterwards  one  distinct  blast  both  on  their 
port  bow,  the  steamer  must  have  commenced  to  swing 
into  the  course  of  the  sailing  vessel  before  either  of  the 
two  blasts  was  heard,  otherwise  the  sound  would 
have  come  from  their  starboard  bow.  This  view  con- 
tradicts the  allegation  that  the  change  of  course  was 
due  to  a  misunderstanding  of  the  signals  from  the 
sailing  vessel.  The  fact  as  sworn  to  by  the  wheelman 
that  the  Hiawatha  was  not  a  good  steering  ship  is  a 
reason  that  in  such  a  fog  the  steamer  should  have 
proceeded  at  a  much  less  rate  of  speed  than  she  was 
observing  at  the  time  of  the  collision. 

Even  if  the  proper  signals  given  by  the  sailing 
vessel  were  not  heard  or  understood  by  the  steamer, 
no  fault  in  respect  thereof  can  be  charged  to  the  sail- 
ing vessel.     Robertson  v.  Wigle  (the  St.  Magnus).  (1) 

The  evidence  shows  recklessness  and  want  of  atten- 
tion in  the  management  of  the  steamer  in  the  follow- 
ing respects :  The  outlook  for  some  time  prior  to  the 
collision  heard  fog  signals  of  three  blasts  each,  which 
he  supposed  were  from  a  steamer  going  in  the  same 

(1)  16  S.  C.  R.  720. 
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direction  (but  which  may  have  been  the  /.  F.  Card's       1902 
signals)  and  no  abatement  was  made  in  the  speed  nor   WmmcAN 
other  precaution  taken  to  avoid  danger  in  that  quarter,   rj^^^^^p 
in  direct  violation  of  Rule  15,  which  reads  as  follows  :  Hiawatha. 
"  Every  vessel  shall,  in  thick  weather,  by  reason  of  AmmMtt 

fog,  mist,  falling  snow,  heavy  rain  storms,  or  other       

causes  go  at  moderate  speed.  A  steam- vessel  hearing 
apparently  not  more  than  four  points  from  right  ahead 
the  fog  signal  of  another  vessel  shall  at  once  reduce  her 
speed  to  bare  steerage  way  and  navigate  with  caution 
until  the  vessels  shall  have  passed  each  other." 

When  the  indistinct  blast  was  heard  some  seconds 
before  the  collision,  it  was  not  reported  by  the  look- 
out to  the  captain,  and  although  the  captain  says 
he  asked  the  lookout  about  it,  the  lookout  says  the 
captain  moved  back  from  the  high  canvas  over  the 
cabin,  so  he  could  not  see  him  although  from  the 
height  of  canvas  it  was  necessary  in  order  to  see  an 
approaching  vessel  to  look  over  the  side. 

No  effort  was  made  on  hearing  the  signal  to  slacken 
the  speed,  stop  or  reverse,  though  the  steamer  was  by 
Rule  21  expressly  desired  to  do  so. 

The  captain  kept  no  proper  lookout,  he  says  the 
sailing  vessel  was  not  more  than  100  feet  away  when 
he  first  saw  her.  If  watching  he  should  have  seen 
her  earlier,  both  he  and  Meade  said  a  vessel  could  be 
seen  the  length  of  the  ship  (235  feet),  or  further,  if 
there  were  lights.  Captain  Brown  was  able  to  see  the 
green  light  and  the  loom  of  the  Hiawatha  before  she 
changed  her  course,  and  there  seems  no  reason  why 
the  green  light  and  the  loom  of  the  sailing  vessel 
should  not  have  been  seen  at  the  same  time,  as  the 
/.  F.  Card's  lights  were,  according  to  the  evidence, 
burning  brightly. 

The  Hiawatha  was  going  at  an  immoderate  rate  of 
speed  and  though  no  collision  would  have  happened 
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1902       notwithstanding  the  speed,  had  she  not  changed  her 

WnnuiAH   course,  it  was  of  the  greatest  consequence  when  she 

Thb^Ship   ^®^®  *^  justify  such  change  of  course.     The  evidence 

Hiawatha,  of  Engineer  Butler  shows  that  she  was  going  from  7' 5 

▲«s«mcat  to  7.7  miles  per  hour. 

'      The  following  cases  are  cited  with  reference  to 

'moderate  speed :'  The  Zambesi  (1);  the  Heather  Bell 
and  the  Faslnet  (2) ;  the  Campania  (3) ;  the  Columbia 
(4) ;  the  Newport  News  (6). 

The  failure  of  the  Hiawatha  to  assist  the  sailing 
vessel  when  disabled  is  evidence  that  the  collision 
was  caused  by  the  former's  wrongful  act.  Howelfs 
Admiraly  Practice  (0) ;  Esquimalt  and  Nanaimo  Rail- 
way Co,  V.  The  Culch  (7). 

Although  the  evidence  is  conflicting,  we  submit  the 
natural  probabilities  support  the  story  told  by  the 
plaintiflTs  witnesses.  The  story  of  those  for  the  defence 
who  say  that  nothing  was  seen  or  heard  of  the  J,  .F 
Card  for  fifteen  or  twenty  minutes  after  the  collision, 
that  then  they  came  in  some  mysterious  way  side  by 
side,  that  even  then  Capt.  Brown  was  not  aware  his 
ship  was  leaking,  that  no  bell  was  sounded  or  other 
signal  given  on  the  /.  F.  Card  notwithstanding  her 
disabled  condition  in  a  thick  fog  expecting  that  at  least 
the  Hiawatha  was  near  her,  seems  incredible.  The 
steamer  did  not  help  the  /.  F.  Card  nor  make  any 
enquiry  about  her  for  nearly  an  hour  after  the  first 
conversation,  when  the  fact  of  her  leaking  was  not  yet 
known. 

Capt.  Ivers  said  in  substance  that  the  companies 
owning  ships  expected  them  to  make  time  and  did 
not  give  them  credit  for  delays,  and  it  was  not  there- 
fore customary  to  strictly  follow  the  rules  of  navi« 

(1)  3  Ex.C.  R.  67.  (4)  104  Fed.  Rep.  105. 

(2)  3  Ex.  C.  R.  40.  (6)  l(i5  Fed.  Rep.  389. 

(3)  [1901]  P.  D.  269.  (6)  P.  251. 

(7)  3  Ex.  C.  R.  262. 
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gation.    This  disregard  of  rules  encouraged  by  the       i®^ 
owners  is,  we  submit,  responsible  for  the  collision  in   Wihbman 
question  in  this  action.  Thi^Ship 

The  defendants  contend  that  the  /.  F.  Card  was  run-  UiAWAtHA, 
ning  at  too  great  speed  in  a  fog,  and  that  a  good  look*  ArcamMtt 
out  was  not  kept  on  board  the  /.  F.  Card.    The  evi-       — - 
dence  did  not  bear  out  these  facts,  as  the  Hiawatha 
was  sighted  by  the  lookout  on  the  J.  F.  Card  sometime 
before  the  /.  F.  Card  was  sighted  by  the  lookout  on 
the  Hiawatha. 

As  to  speed  we  submit  (a)  that  the  speed  of  the  /.  F. 
Card  was  less  than  the  speed  of  the  Hiawatha^  and 
therefore  it  is  not  for  the  latter  to  complain,  (b)  The 
speed  of  the  J.  F.  Card  was  not  the  cause  of,  nor  did  it 
contribute  to,  the  collision,  (c)  More  latitude  as  to 
speed  should  be  allowed  to  a  sailing  vessel  than  to  a 
steamer  for  the  reason,  among  others,  that  she  cannot 
increase  her  speed  to  get  out  of  the  way  as  quickly  as 
a  steamer.  In  this  particular  case  it  was  necessary  in 
order  to  obtain  steerage  way  to  spread  the  top-sails 
which  involved  the  spreading  of  the  main  sails  as 
well.  The  Zadok  (1);  the  Elysia  (2);  the  N.  Strong 
(3)  and  other  cases  cited  in  the  Chattahoochee  (4) ; 
Marsden  on  Collisions  (5). 

At  the  trial  for  the  first  time  a  fault  was  attributed 
to  the  J.  F.  Oarrf  principally  by  the  experts,  which  ap- 
parently never  occurred  to  the  captain  or  the  crew  of 
the  Hiawatha  who  gave  the  instructions  for  the  state- 
ment of  defence  and  preliminary  act,  viz.:  That 
the  /.  F.  Card  could  have  avoided  the  collision  after 
seeing  the  Hiawatha  change  her  course  by  starboard- 
ing her  helm  and  luffing  up  tu  the  wind. 

(1)  L.  R.  9  P.  D.  117.  (.3)  [1892]  ?.  D.  106. 

(2)  4  Anp.  Mar.  L.  C.  N.S.  510.      (4)  173  U.  S.  640. 

(6)  3rd  ed.  p.  404. 
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1902  yj'e  submit  that  this  fault  not  being  in  the  record 

WiNEMAN  cannot  be  relied  upon,  and  without  prejudice  to  this 

The^Ship  ^^.i®cti^^»  further  submit  that  the  hypothesis  upon 

Hiawatha,  which  this  conclusion  is  based  is  not  certain  enough 

Amment  to  enable  any  expert,  however  skilful,  who  was  not 

— ^    '  present  at  the  collision,  to  speak  with  any  reasonable 

certainty. 

"We  submit  that  the  course  taken  by  the  captain  of 
theV.  F.  Card  was  the  proper  one  as  he  was  present 
and  knew  from  existing  circumstances  what  was  best 
to  be  done.  He  acted  according  to  his  best  judgment 
in  the  agony  of  collision  and  cannot  therefore  be  held 
guilty  of  contributory  negligence  even  if  he  did  not 
do  the  very  wisest  thing,  as  is  contended  by  the  de- 
fendants. 

This  rule  is  laid  down  in  The  Cuba  v.  McMillan  (1), 
viz,  that  excusable  manoeuvres  executed  in  agony  of 
collision  brought  about  by  another  vessel  cannot  be 
imputed  as  contributory  negligence  on  the  part  of  the 
vessel  collided  with. 

The  following  rule  applied  in  the  Colvmbian  (2),  is 
also  applicable  here  **  Where  a  steamer  was  confessed- 
ly and  grossly  in  fault  for  a  collision  with  a  schooner 
by  reason  of  her  excessive  speed  in  a  fog  at  a  place 
where  she  had  reason  to  apprehend  danger  any  doubts 
as  to  the  fault  in  the  schooner  contributing  to  her  in- 
jury will  be  resolved  in  her  favour." 

The  Isaac  H.  TiUyer  (3),  also  has  this  head  note,^ 
**  Testimony  from  a  steamer  clearly  in  fault  for  a  col- 
lision with  a  sailing  vessel,  that  the  latter  was  guilty 
of  contributing  fault  by  changing  her  course,  will  be 
viewed  with  suspicion ;  and  when  the  evidence  from 
the  sailing  vessel  is  to  the  contrary  and  accords  with 
the  probabilities  it  will  be  accepted  in  preference." 


I      - 


(i;  26  S.  C.  R.  651.  (2)   100  Fe<l.  Rep.  991. 

(3)  101  Fed.  Rtrp.  478. 
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The  plaintiff  therefore  claims  to  recover  damages.  1^2 

TT.  D.  Macpherson  for  the  defendants :—  Wkmian 

"We  are  struck  at  once  in  considering  the  evidence   thb  Ship 

with  the  fact  that  the  schooner  knew  of  the  presence  Ri^^ha. 

of  the  steamer  and  sighted  her  lights  and  saw  her,  as  jJ^^gJ^SSJi 

they  say.  They  change  her  coarse,  rendering  a  collision       

inevitable,  before  the  steamer  had  sighted  the  schooner 
or  knew  of  her  presence.  Then  why  did  the  steamer's 
people  not  see  the  schooner  earlier  ?  We  say  it  was 
because  the  schooner  did  not  display  the  light  re- 
quired by  Rule  12  of  the  Rules  of  Navigation  and  that 
she  did  not  do  so,  we  sav,  is  the  fault  to  which  the 
collision  must  be  attributed. 

The  steamer  is  entitled  by  law  to  presume  that  any 
schooner  in  these  waters  that  night  was  being  navi- 
gated in  compliance  with  the  law,  and  the  law  of  the 
United  States  of  America  which  is  the  only  law 
applicable  to  the  determination  of  the  rights  of  the 
parties  in  this  case,  is  succinctly  set  forth  in  the  evi- 
dence of  Mr.  Oaks  called  by  the  defendants  as  an  ex- 
pert. Although  it  is  argued  that  the  Hiawatha  in 
running  at  a  speed  of  seven  miles  per  hour,  or  there- 
abouts, was  violating  Rule  15,  in  so  far  as  that  speed  is 
not  moderate  speed  within  the  meaning  of  that  rule  ; 
yet  who  can  say  that  the  collision  would  not  have 
occurred  if  the  Hiawatha  had  been  running  at  moder- 
ate speed  within  the  meaning  of  the  rule  ?  It  is, 
therefore,  clear  that  the  schooner  by  not  showing  the 
torch  knowingly  permitted  the  steamer  to  get  within 
a  couple  of  hundred  feet  of  her  (equal  in  point  of  time 
to  ten  seconds),  that  the  steamer  could  not  stop  her 
way  in  that  space  of  time  and  then  it  was  too  late  for 
the  collision  to  be  avoided.  Is  it  conceivable  that  the 
steamer  would  not  have  avoided  the  schooner  if  she 
had  known  of  her  presence  there,  or  had  seen  any 
possible  way  by  which  it  might  have  been  avoided? 
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190S  The  eridence  is  clear  that  the  steamer  was  manned 

WimfAN  with  a  capable  crew ;    that  the  look-out  was  at  his 

The^Ship  P^®*''  l>i'igh[t,  alert,  active  and  intelligent,  indeed  his 

Hiawatha,  evidence  proved  that  he  was  the  right  man  in  the 

Amm«nt  right  place.    The  captain  and  second  mate  were  on 

*  top  of  the  pilot  honse,  the  wheelman  was  at  his  post, 

numerons  other  craft  were  in  the  vicinity,  some  going 
one  way  and  some  the  other,  and  here  was  this 
schooner  running  free  with  every  sail  set  and  without 
displaying  any  torch.  If  she  had  shown  her  lighted  ' 
torch  when  she  first  picked  up  the  steamer's  light  two 
minutes  before  the  collision,  the  steamer  would  have 
had  about  2,400  feet  notice  of  her  presence  or  here- 
abouts ;  those  on  the  schooner  say  that  from  the  time 
her  lights  hove  in  sight,  up  to  the  moment  of  the 
collision  they  heard  no  signals  of  her  whistle.  As  a 
fact  the  whistle  which  Brown  says  he  heard  four  or 
five  minutes  before  her  lights  were  picked  up  was 
being  continuously  sounded,  and  it  is  inconceivable 
that  her  blasts  were  not  heard  by  those  on  the 
schooner,  particularly  as  the  distance  between  the 
ships  was  momentarily  rapidly  decreasing  ;  and  it 
rests  with  the  court  to  say  whether  the  witnesses  for 
the  plaintiff  in  so  deposing  are  untruthful  and  un- 
reliable, or  whether,  in  their  desperate  excitement,  they 
did  not  notice  or  remember  the  signal  blast,  for  the 
fact  cannot  be  controverted  for  a  moment  that  the 
steamer  gave  three  loud  blasts  of  her  whistle  at  in- 
tervals of  every  minute  for  a  long  time  prior,  and  at 
even  shorter  intervals  up  almost,  to  the  very  instant 
of  the  collision. 

The  essential  point  to  be  determined  is  which  vessel  is 
in  fault  and  contributed  to  or  caused  the  accident.  The 
first  fact  to  be  found  in  this  connection  is  that  the 
schooner  displayed  no  lighted  torch;  secondly,  the 
steamer  had  a  competent  look-out ;  and  thirdly,  as  he 
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swears  he  did  not  see  the  signal  lights  till  the  ships       l^^ 
were  within  200  feet  of  each  other,  then,  according  to   WnruiAH 
the  law  of  America,  it  will  be  held  that  the  reason  the   ^^^^^ 
signal  lights  were  not  seen  was  because,  on  account  Hiawavha. 
of  the  schooner *s  course,  one  was  invisible  and  the 
other  obscured  by  her  jibs,  and  her  list  to  starboard       — 
or  from  some  other  cause  rendering  it  invisible  to  the 
steamer. 

From  the  time  the  schooner  heard  the  fog  signal  of 
the  Hiawatha  she  was  within  the  obligation  of  Rule  12. 
(The  Algiers  (1);  the  Rhode  Island  (2);  the  Hertules 
(3) ;  the  Potsville  (4) ;  the  Saratoga  (5). 

The  fact  that  the  side  lights  of  the  sailing  vessel  were 
discovered  from  the  steamship  as  early  as  a  torch 
could  have  been,  will  not  relieve  the  sailing  vessel 
from  the  charge  of  negligence  in  failing  to  exhibit  the 
torch.     (The  Pennsi/lvania  (6). 

The  object  of  having  a  flare-up  light  or  torch  exhi- 
bited is  to  attract  the  attention  of  the  other  vessel,  and 
when  there  is  a  possibility  that  the  display  of  a  flare 
up  torch  would  have  avoided  a  collision,  a  vessel  is  at 
fault  for  not  complying  with  the  statute. 

And  the  burden  of  proof  to  show  that  such  omission 
did  not  contribute  to  the  collision  is  on  the  vessel 
failing  to  comply  with  the  statutory  requirements. 
(The  Frank  P.  Lee  (7) ;  the  Samuel  H.  Crawford  (8) ; 
the  Excelsior  (9) ;  the  City  of  Savannah  (10). 

"Where  negligence  is  proven  on  the  part  of  a  colliding 
vessel,  the  court  will  not  impute  negligence  to  the 
other  because  it  failed  to  see  a  light  that  was  exhibited 

(1)  28  Fed.  Rep.  242.  (6)  12  Fed.  Rep.  914. 

(2)  17  Fed.  Rep.  554.  (7)  30  Fed.  Rep.  277. 

(3)  17  Fed.  Rep.  606.  (8)  6  Fed.  Rep.  906. 

(4)  24  Fed.  Rep.  655.  (9)  12  Fed.  Rep.  196. 
(6)  37  Fed.  Rep.  119.  (10)  41  Fed.  Rep.  891. 
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1902       on  the  delinquent  vessel.     (The  Algiers  (1) ;  the  Mon- 

WrwEMAH  mouthshire  (2);  and  the  Westfield  (8) 

The'ship       ^^^  above  statements  of  law  are  equally  applicable 

Hiawatha,  to  the    fog-signals   said  to  have  been   given  by  the 

Armament  schoouer ;  they  were  not  heard  on  the  steamer.     An 

'  indistinct  noise  of  some  kind  was  heard  about  forty 

or  fifty  seconds  before  the  collision,  and  one  blast  of  a 
vessel's  fog-horn  about  six  or  seven  seconds  before  the 
collision.  The  reason  the  other  blasts  as  given  were 
not  heard  was  because  of  the  jibs  on  the  schooner. 

Experience  shows  that  sound  in  a  fog  is  easily 
deflected  by  such  a  cause  as  the  jibs,  and  no  doubt  the 
sound  in  this  case  had  a  tendency  to  be  smothered  in 
the  jibs  upwards  and  backwards  towards  the  fore- 
mast instead  of  forward,  towards  the  steamer.  The 
defendants,  therefore,  ask  the  court  to  hold  as  a  fact 
that  the  horn  blasts  of  the  schooner  were  not  suffi- 
ciently well  given  to  be  heard  on  the  steamer  till  the 
distinct  blast  spoken  of  was  actually  heard  some  six 
or  seven  seconds  b3fore  the  collision. 

The  court  will  not  excuse  the  schooner  for  not 
showing  the  torch  on  the  plea  that  even  if  shown  it 
might  not  have  been  seen ;  see  Rule  28.  (The 
Ne^aunee  (4) ;  the  Berpl  (5). 

The  steamer  did  all  in  her  power  to  avoid  the  colli- 
sion after  the  schooner  was  seen  and  is  absolved  in 
law  from  any  blame.  She  was  not  at  any  time  within 
the  obligation  of  Rule  19  and  the  latter  part  of  Rule  15, 
because  when  she  became  informed  of  the  schooner's 
proximity  the  circumstances  were  special  and  Rule  27 
became   applicable.      (The   Umbria  (6);    the   Cayuga 

Oh 

(1)  28  Fed.  Rep.  240.  (4)  20  Fed,  Rep.  918. 

(2)  44  Fed.  Rep.  697.  (5)  9  P.  D.  137. 

(3)  36  Fed.  Rep.  366.  (6)  166  U.  S.  404. 

(7)  14  WalL  270. 
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As  to  the  plaintiffs  argument  that  the  only  signal       1^2 
from  the  schooner  heard   on  the  steamer  was  one   WnnufAir 
indistinct  blast,  and  shortly  after,  one  distinct  blast   rpg/gmp 
both    on    their    port    bo\, — the   steamer  must    have  Hiawatha. 
commenced  to  swing  into  the  course  of  the  sailing  Arj^eat 

vessel  before  either  of  the  two  blasts  was  heard,  other-       

wise  the  sound  would  have  come  from  her  starboard 
bow — the  trouble  with  this  argument  is  that  it 
assumes  a  premise  contrary  to  the  fact  and  in  conse- 
quence the  conclusion  cannot  follow.  The  Hiawatha 
was  at  no  time  on  a  parallel  course,  and  therefore 
would  at  no  time  get  the  schooner's  signal  over  her 
starboard  bow.  We  still  claim  that  the  probabilities 
are  that  the  schooner  was  not  giving  the  proper  signals, 
otherwise  they  would  have  been  heard. 

No  duty  devolved  upon  the  steamer  until  she  knew 
of  the  presence  of  the  schooner,  which  the  schooner 
might  have  signified  by  showing  her  lighted  torch, 
and  those  on  the  steamer  did  not  hear  even  the  indis- 
tinct noise  until  within  a  few  seconds  of  the  collision, 
and  it  is  not  admitted  now,  nor  was  it  by  the  witnesses 
at  the  trial,  that  the  first  indistinct  noise  heard  was  in 
fact  **  the  fog-signal  of  another  vessel  "  ;  and  the  atten- 
tion of  the  court  is  drawn  to  the  fact  that  on  the  con- 
struction of  this  rule  it  is  essential  that  the  steamer 
shall  in  fact  hear  the  fog-signal  of  another  vessel. 

When  the  distinct  blast  of  the  schooner's  horn  was 
heard  on  the  steamer,  the  captain  gave  the  order  to 
**  hard  aport "  the  wheel  and  signalled  the  engineer  to 
stop  the  engine.  All  the  expert  evidence  at  the  triaL 
was  to  the  effect  that  what  he  did  was  proper  under 
the  circumstances. 

Then  as  to  Rule  21,  how  can  it  be  argued  that  the 
steamer  could  have  done  more  than  she  did,  or  that 
anything  else  would  have  been  of  the  slightest  avail 
to  prevent  the   collision  ?     Her   way  could    not  be 
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1902       stopped  even  appreciably  within  a  minute,  and  that 

WniBMAN  means  twelve  hundred  feet. 

Thb^Ship       Before  a  steamer  can  be  convicted  of  fault  for  not 
Hiawatha,  keeping  away,  it  must  appear  that  those  in  charge  of 

Arc«m«m  her  have,  or  should  have,  information  of  something  to 
keep  away  from.  Aside  from  the  incredible  testi- 
mony of  Brown  there  is  no  evidence  to  support  the 
claim  that  had  the  Hiawatha  kept  her  course  she 
would  have  passed  clear.  On  the  contrary,  the  proof 
is  explicit  and  positive  that  it  was  the  manoeuvre  of 
the  Hiawatha  alone  that  saved  the  /.  F.  Card  from 
being  sunk. 

The  Hiawatha  was  going  at  an  immoderate  speed 
and  for  the  American  law  on  this  point  we  refer  to  the 
Chattahoochee  (1). 

The  first  part  of  Rule  15  as  to  the  general  speed 
of  ships  in  a  fog  applies  equally  to  sailing  vessels  and 
steamers.  The  Rhode  Island  (2) ;  also  the  Johns 
Hopkins  (8) ;  the  Wyanoke  (4) ;  the  Harold  (5). 

Then  as  to  the  speed  of  the  schooner.  This  can  only 
be  arrived  at  approximately  because  it  depends  upon 
the  wind,  her  cargo,  the  sail  she  was  carrying,  etc.  The 
notarial  protest  states  they  were  making  about  six 
and  a  half  miles  an  hour.  At  the  trial  a  very  deter- 
mined effort  was  made  to  reduce  this  to  six  miles  an 
hour.  It  is  inconceivable  that  she  was  not  going 
faster  as  the  lake  was  smooth,  she  had  all  her  sails  set 
and  at  least  a  ten  mile  an  hour  breeze  to  carry  her 
along.  Doubtless  she  was  making  seven  or  eight 
•miles  an  hour,  but  we  have  the  admission  of  six  and  a 
half  We  submit  that  six  and  a  half  miles  an  hour, 
under  the  conditions  of  fog  and  darkness  detailed  in 
this  case,  is  not  moderate  speed.     Among  the  cases 

(1)  173  U.   S.  Rep.  540  et  wg.,    (3)  13  Fed.  Rep.  185. 

particularly  p.  648.  (4)  40  Fed.  Rep.  702. 

(i)  17  Fed.  Rep.  564.  (6)  84  Fed.  Rep.  6d8. 
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referred  to  by  Mr.  Justice  Brown  in  his  judgment  in       1902 
the   Chatiahooche  case  are  the  following:  The  Virgil    Winbman 
(l);  the  Victoria  (2);  the  Itinerant  (8);  the  Johns  Hop-   thj^ship 
kins  (4) ;  the    Wpanoke  (5) ;  the  Attila  (6)  ;  the  Zadok  Hiawatha. 
(^) ;  the  Beta  (8).  ArsmiK^nt 

TTiin-i*^'  Counsel, 

Therefore  even  though  the  court  should  be  of  the  — 
opinion  that  seven  miles  would  be  moderate,  and  that 
five  miles  or  some  less  speed  would  huve  been  moderate, 
yet  the  speed  of  the  Hiawatha  in  this  case  for  want  of 
knowledge  of  the  schooner's  whereabouts  on  account 
of  the  non-display  of  the  torch  cannot  be  said  to  have 
been  a  contributing  factor  to  the  collision. 

The  precautions  required  by  Rules  27  and  28  must 
be  taken  in  time.  (See  Marsden  on  Collisions  (9). 
It  is  quite  clear  that  the  reason  the  Hiawatha 
changed  her  course  was,  in  the  first  instance,  on 
account  of  hearing  some  noise  which  if  it  were  a 
signal  from  the  vessels  fog-horn  was  a  signal  that  a 
vessel  was  on  the  starboard  tack ;  and  on  this  basis  her 
change  of  course,  by  porting  her  wheel  some,  was  both 
proper  and  justifiable  ;  and  in  the  second  instance, 
because  for  want  of  a  torch,  she  did  not  know  exactly 
where  the  vessel  was,  but  could  only  navigate  by  the 
sound.  As  to  the  change  of  her  course  by  the  Hiawatha 
under  the  circumstances  the  law  is  stated  by  Mr. 
Justice  Brown  in  the  Umbria  case  (10). 

But  as  it  was  in  the  power  of  the  schooner  to  have 
avoided  the  collision  according  to  the  circumstances 
and  according  to  the  law  she  is  solely  responsible  for 
not  having  done  so. 

The  wheel  of  the  schooner  should  have  been  put 
hard  down.     It  is  agreed  that  had  the  schooner  put  her 

(1)  2  W.  Rob.  201.  (6)  Cook's  Rep.  196. 

(2)  3  W.  Rob.  49.  (7)  L.  K  9  P.  D.  114. 

(3)  2  W.  Rob.  236.  (8)  L.  R.  9  P.  D.  134. 

(4)  13  Fed.  Rep.  186.  (9)  4th  ed.  p.  384. 

(5)  40  Fed.  Rep.  702.  (10)  166  U.  S.  at  pp.  410-411. 
30 
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1902       wheel  hard  down,  and  at  the  same  time  mano&UTred 

WiNEMAN  her  sails  properly,  the    collision    might  have  been 

Thb^Ship  ^v^rted.      The   diflSculty  is  that   the   master  of  the 

Hiawatha,  schooner  who  was  her  look-out  at  the  time  did  not  read 

Arsument  the  lights    of    the    Hiawatha,      Something    more  is 

of  Goona^l. 

required  of  a  lookout  than  the  mere  seeing  of  lights. 

He  must  interpret  their  meaning,  and  his  boat  must  be 
navigated  accordingly. 

The  schooner,  being  within  the  obligation  of  the 
first  part  of  Rule  15,  and  equally  with  the  Hiawatha 
within  that  of  Rules  2*1  and  28,  should  have  done  some- 
thing to  avert  the  collision.     (The  General  (1)). 

The  duties  of  approaching  vessels  are  reciprocal 
under  American  law.  (The  Sunnyside  (2) ;  the  Patria 
(3) ;  the  Pilot  (4)). 

The  law  is  to  the  same  effect  in  Canada.  (The 
schooner  Reliance  v.  The  Conwell  (6).  See  also  the 
New  York  (6) ;  Marsden  on  Collisions  (7). 

Immoderate  speed  is  the  only  possible  fault  that  can 
be  charged  to  the  Hiawatha  within  the  proof ;  and  if  a 
fault  it  can  be  fairly  held  no  more  than  a  remote 
cause  and  not  a  proximate  cause.  In  any  event  it 
should  be  held  no  more  a  contributing  cause  than  the 
speed  of  the  schooner. 

The  schooner  being  within  the  operation  of  Rules  12, 
27  and  28,  was  in  fault  (1)  For  not  displaying  a 
lighted  torch  :  (2)  For  holding  her  speed  after  seeing 
the  mast-head  lights  of  the  steamer :  (8).  If  she  could 
not  th^n  stop  her  speed  she  was  in  fault  because  her 
speed  was  too  fast  in  a  fog :  (4)  In  not  knowing  that 
the  steamer  was  on  a  course  intersecting  her  own  :  (5) 
In  not  taking  a  course  to  starboard:  (6)  Having 
neglected  taking  a  course  to  starboard  when  she  should 

(1)  82  Fed.  Rep.  830.  (4)  20  Fed,  Rep.  860. 

(2)  91  U.  S.,  208.  (5)  31  S.  C.  R.  653. 

(3)  92  Fed.  Rep.  411.  (6)  63  Fed.  Rep.  553. 

(7)  (4  ed.)  p.  472. 
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and  safely  could,  she  was  in  fault  for  not  putting  her       i®^ 
wheel  hard  down  when  she  says  the  steamer  sheered   Winkman 
to  starboard :    (1)  After  hearing  the  fog-signal  of  the   r^^^^^j^ 
steamer  she  was  in  fault  for  not  having  more  men  on  Hiawatha. 

deck.  Armament 

of  Counsel. 

If  the  schooner  had  displayed  no  lights   and  had       

blown  no  fog-signal  the  steamer  could  not  be  held  the 
cause  of  the  collision,  and  within  the  law  of  the  cases 
cited  the  burden  is  on  the  schooner  to  show  that  her 
failure  to  exhibit  a  torch  was  not  the  proximate  and 
sole  cause  of  the  collision.  She  has  not  even  attempted 
to  do  this. 

The  case  presented,  therefore,  is  that  of  a  steamer  and 
a  sailing  vessel  prosecuting,  at  night  through  a  surface 
fog  and  a  common  thoroughfare,  at  substantially  the 
same  speed,  intersecting  courses,  the  sailing  vessel  in- 
formed of  the  steamer's  approach  for  a  period  of  ten 
minutes,  and  seeing  her  mast-head  lights  for  seven  or 
eight  minutes,  hearing  no  signal,  displaying  no  torch, 
taking  in  no  sail  and  holding  her  course  and  speed. 
The  steamer  faultlessly  ignorant  of  the  approach  of  the 
sailing  vessel  until  the  sound  of  some  noise  over  her 
port  bow,  about  forty  seconds  away,  and  between  the 
interval  between  then  and  the  collision  porting  her 
wheel  some,  and  getting  a  distinct  one  blast  signal 
from  the  same  direction,  six  or  eight  seconds  before  the 
collision  '*  hard  aporting  '*  her  wheel  when  the  coloured 
lights  of  the  said  vessel  appeared.  A  head  on  collision 
by  the  sailing  vessel  with  the  port  side  of  the  steamer. 
The  proposition  under  the  circumstances  that  the  stea- 
mer could  do  nothing  but  "  port "  and  "  hard  aport," 
while  the  sailingvessel  should  have  put  her  wheel 
hard  down,  is  established  by  the  great  weight  of  testi- 
mony. 

A.  H.  Clarke,  K.C,  replied  : 
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i»C2  MacDougall,  L.  J.,  now  (July  4th,  1902,)  delivered 

WiNBMAN  judgment. 

Thb^Ship       ^^^®   ^^   ^^   action   brought   by  the   owner  of  the 

Hiawatha,  schooner  /.  F.  Card  to  recover  damages  for  a  collision 
m«MaB»     which    occurred    between   the   /    F.    Card  and   the 

jadcmrat.  steamship  Hiawatha  on  the  night  of  the  12th  of  May, 
1900,  in  Lake  Huron,  about  ten  or  twelve  miles  south 
easterly  from  Thunder  Bay  light.  Both  vessels  are  of 
American  Register,  and  the  place  of  collision  was  in 
American  waters.  The  /.  F.  Card  was  a  two  masted 
schooner,  137  feet  long,  25  J  foot  beam ;  she  was  load- 
ed with  coal  and  bound  for  Beaver's  Island,  St.  James, 
a  port  on  Lake  Michigan. 

The  Hiawatha  was  a  steam  vessel  of  1,390  tons  regis- 
ter, 234  feet  long  by  38  feet  beam,  and  was  on  her 
way  down  Lake  Huron,  loaded  with  iron  ore,  bound 
for  Sandusky,  in  Lake  Erie. 

The  weather  was  very  thick  and  foggy,  a  ten  or 
twelve  mile  breeze  was  blowing  about  duo  south; 
and  the  schooner,  with  all  her  canvas  set,  was  sailing 
on  the  starboard  tack  on  a  course  N.N.W.  making 
about  six  and  a  half  miles  an  hour.  The  Hiawatha^ 
her  engine  moving  68  to  70  turns  to  the  minute,  was 
going  through  the  water  at  the  rate  of  between  seven 
and  a  half  and  seven  and  three-quarter  miles  an  hour. 
Her  master,  in  his  evidence,  thought  seven  miles  an 
hour  was  her  speed,  but  from  the  evidence  of  the  en- 
gineer  I  find  it  exceeded  seven  miles  an  hour  but  was 
under  eight  miles  an  hour.  The  steamer's  course, 
according  to  the  wheelman,  was  S.  quarter  E.  There 
was  no  sea  to  speak  of.  The  fog  was  thick  and  close 
to  the  water,  but  about  mast-head  high  was  lighter, 
and  the  moon  and  stars  could  be  seen  from  the  deck  of 
the  schooner  ;  but  neither  vessel  could  see  the  hull  of 
another  ahead  at  a  greater  distance  probably  than  two 
or  three  hundred  feet.  The  evidence  of  the  witnesses 
on  the  schooner  puts  this  distance  a  little  greater. 
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The    master    says  he   saw   the  range  lights  of  the       1^2 
steamer  at  a  distance  of  about  seven  or  eight  hundred  WraSSiAN 
feet,  and  some  of  his  crew,  (one,  the  man  on  the  look-   ^    *'• 
out)  thought  from  500  to  1,000  feet ;    another  witness  Hiawatha. 
thought  the  high  range  light  of  an  approaching  ves- 
sel might  have  been  seen  a  couple  of  thousand  feet,  j« 
but  that  the  hull  or  signal  lights  could  not  be  made  out 
nearly  so  far.     On  the  other  hand  the  wheelman  on 
the  steamer  described  the  fog  as  much  thicker  and 
stated  that  at  ten  or  ten  thirty  p.m.  (the  time  of  the 
collision)  he  could  hardly  make  out  from  the  wheel- 
house  the  boiler  house  of  his  steamer  aft ;   and  says  he 
could  not  see  ahead  of  him  more  than  the  length  of 
the  steamer,    (234  feet).     He   added,  it  was  about   as 
thick  a  fog  as  he  had  ever  seen  on  Lake  Huron. 

The  schooner  carried  no  light  on  her  mast,  but  car- 
ried her  red  and  green  signal  lights,  placed  forward 
on  the  fore  rigging  at  a  height  between  seven  and  a 
half  and  eight  feet  above  the  deck.  The  Hiawatha 
carried  her  range  and  signal  lights  in  their  usual  posi- 
tions. 

The  /.  F.  Card  had  been  sounding  fog-signals  with 
a  fog-horn  at  regular  intervals.  The  pattern  of  her 
fog-horn  was  that  in  ordinary  use  by  sailing  vessels. 
The  steamer  was  also  giving  regular  fog-signals  with 
her  steam  whistle.  Both  vessels  were  on  a  part  of  the 
lake  much  frequented  by  steam  and  sailing  vessels, 
though  the  former  were  more  numerous  and  more 
likely  to  be  encountered  than  sailing  vessels  The 
master  and  look-out  on  the  Hiawatha  had  heard  many 
steamer  fog-signals  in  their  immediate  neighbourhood 
for  some  time  prior  to  the  collision  with  the  J  F.  Card. 

Both  the  /.  F.  Card  and  the  Hiawatha  had  men  on 
the  lookout.  Just  prior  to  the  collision  the  master 
and  look-out  on  the  J.  F.  Card  sighted  both  of  the 
range  lights  of  the  Hiawatha,  a  point  or  a  point  and  a 
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1902  half  on  their  Rtarboard  bow.  These  lights  were  clear, 
WnnoiAir  a^nd  the  steamer  was  apparently  on  a  course  which 
The^Ship  ^^^^^  hsLve  cleared  the  /.  F.  Card.     In  a  very  short 

Hiawatha,  interval  the  Hiawatha's  green  light  also  appeared  but 
B«M«M     the  range  lights  began   to  close,   showing  that  the 

jmdcmeB*.  steamer  was  changing  her  course.  The  master  of  the 
/.  F.  Card  states  that  he  had  heard  the  fog-signal  from 
a  steamer  ahead  of  him  some  three  or  four  minutes 
before  he  picked  up  the  range  lights  of  the  Hiawatha^ 
He  swears  he  heard  no  signal  from  a  steamer  after 
that  up  to  the  time  of  the  collision.  After  hearing  the 
fog- whistle  he  kept  the  schooner  on  her  course,  sound- 
ing his  fog-horn.  A  moment  or  two  before  the  col- 
lision the  Hiawatha's  green  light  was  shut  out  and  her 
red  light  appeared ;  this  indicated  that  the  steamer 
was  crossing  his  bow.  He  estimates  that  the  Hiawatha 
was  three  or  four  hundred  feet  away  when  he  first 
saw  her  green  light;  he  thinks  the  collision  took 
place  within  two  minutes  after  he  first  saw  the  range 
lights  on  the  steamer.  The  master  of  the  Hiawatha 
states  that  the  steamer  was  less  than  a  hundred  feet 
from  the  schooner  when  he  first  saw  her ;  that  just 
before  seeing  her  he  had  given  orders  to  the  wheelman 
to  put  his  wheel  ''hard  aport*'  because  he  had  heard 
a  single  blast  signal  ahead  (this  by  the  later  events 
must  have  been  from  the  /.  F.  Card  before  she  loomed 
up) ;  at  the  same  instant  he  saw  the  schooner,  and 
saw  her  red  light  and  knew  he  was  close  upon  her. 
The  captain  of  the  schooner,  the  moment  he  saw  the 
red  light  of  the  steamer,  and  an  instant  before  the  col- 
lision, called  to  his  wheelman  to  put  his  wheel  '*  hard 
aport "  for  the  purpose,  as  he  states,  of  easing  the  shock 
of  the  collision  which  he  saw  was  inevitable.  On  the 
Hiawatha,  according  to  the  wheelman,  some  six  or 
seven  seconds  before  the  collision  the  master  had 
ordered  him  to  "  port "  a  little  and,  two  or  three  seconds 
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after  the  first  order,  to  put  his  wheel  "  hard  aport  '\    The       i»02 
wheelman  thought  that    the   Hiawatha   had  swung  Winiman 
perhaps  a  point  or  a  point  and  a  quarter  between  the   rj^^^^j^ 
two  orders.     When  the  master  of  the  Hiawatha  sighted  Hiawatha. 
the  schooner  he  signalled  his  engines  to  stop,  but  did 


not  reverse  as  there  was  no  time  to  do  so  before  the 
reesels  came  together. 

The  vessels  collided,  and  the  /.  F.  Card  was  seriously 
injured  but  did  not  sink  ;  her  jib-boom  was  left  on  the 
Hiawatha's  deck,  her  bowsprit  was  broken  oflF,  part  of 
her  foremast  went  by  the  board  and  her  stem  scraped 
along  the  Hiawatha's  port  side.  The  contact  swung 
her  stern  around  to  such  an  extent  that  when  the 
vessels  cleared  the  schooner  was  pointed  west.  The 
Hiawatha  was  not  injured  to  any  great  extent,  but  her 
steam  whistle  had  been  carried  away  by  the  jib-boom 
of  the  schooner. 

A  good  deal  of  argument  was  expended  on  the 
discrepancies  in  the  time  estimates  made  by  the  dif- 
ferent witnesses.  Some  of  the  crew  on  the  J.  F.  Card 
estimated  the  time  between  sighting  the  Hiawatha 
and  the  collision,  all  the  way  from  two  minutes  to  six 
or  seven  minutes.  The  captain  of  the  /.  F.  Card 
thought  perhaps  two  minutes  only  elapsed  between 
first  seeing  the  range  lights  of  the  Hiawatha  and  the 
collision,  and  the  time  between  hearing  the  only  fog- 
whistle  he  did  hear  and  the  collision  would  perhaps 
be  not  more  than  six  or  seven  minutes.  Now,  let  me 
point  out  that  in  no  case  can  these  time  estimates  be 
even  approximately  correct ;  according  to  the  evi- 
dence of  both  sets  of  witnesses  the  vessels,  prior  to  the 
collision,  were  approaching  each  other  at  the  rate  of 
fourteen  miles  an  hour ;  the  speed  of  the  J.,F,  Card 
was  six  and  a  half  miles  or  better,  and  the  Hiawatha 
from  seven  to  seven  and  a  half  miles  an  hour.  This 
means  that  they  were  diminishing  the  space  between 
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id02  them  at  the  rate  of  1,230  feet  per  minute.  The  master 
WiNBMAN  of  the  /.  F.  Card  says  that,  using  his  best  judgment, 
f-jnn  V.  tj^g  Hiawatha's  range  lights  were  seen  when  that 
Hiawatha,  vessel  was  seven  or  eight  hundred  feet  away ;  another 
umtmonm  witucss  estimates  the  distance  between  600  and  1,000 
#«dcment.  feet,  which  would  mean  750  feet.  A  third  witness 
estimates  somewhat  more  liberally  and  thinks  the 
Hiawatha  was  perhaps  2,000  feet  away.  The  Hiawatha's 
master  and  wheelman  put  the  extreme  distance 
from  which  they  could  see  a  vessel's  hull  or  signal 
lights,  say,  250  or  300  feet,  or  the  range  lights  on  a 
mast  a  little  farther.  Call  this  increased  distance 
double  that  at  which  they  could  see  the  hull,  or  say 
600  feet.  Contrasting  this  with  the  speed  it  means 
that  when  the  vessels,  were  600  to  800  feet  from  each 
other  it  would  take  but  thirty  or  forty  seconds  to  come 
together  ;  or  if  a  thousand  feet,  fifty  seconds  ;  or  1,200 
feet,  one  minute.  This  shows  that  the  estimates 
as  to  time  must  be  discarded  ;  they  are  the  inaccurate 
conclusions  of  men  who  are  not  accustomed  to  mea- 
sure the  lapse  oi  time  by  a  watch.  We  have  the 
speed  of  the  vessels  given ;  and  from  800  to  1,000  feet 
space  represents  the  greatest  distance  at  which  the 
high  range  lights  could  probably  be  seen  from  either 
vessel  in  the  fog  which  prevailed ;  probably  less  than 
that,  a  third,  or  from  250  to  300  feet,  would  be  the 
greatest  distance  at  which  either  could  see  the  signal 
lights  or  the  hull  of  the  other.  The  portion  of  the 
lake  they  were  traversing  was  the  regular  track  of  a 
large  number  of  vessels  under  sail  and  steam,  bound 
from  Lake  Michigan  and  the  Upper  Lakes  to  Lake 
Erie  or  from  Lake  Erie  to  Lake  Michigan  and  the 
Upper  Lakes.  The  master  of  the  Hiawatha^  his 
wheelman  and  look-out,  admit  that  they  had  heard  a 
number  of  fog-signals  from  other  vessels  in  their 
immediate  vicinity  for  some  hours  before  the  collision 
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had  occurred.  Under  these  conditions  I  ^mnst  hold  1^2 
that  the  speed  of  the  Hiawatha  at  seven  or  seven  and  Winiman 
a  half  miles  an  hour,  and  that  of  the  /.  F.  Card  at  si^t  rp^/g^jp 
and  a  half  miles  an  hour,  were  immoderate  under  the  Hiawatha. 
rules  of  navigation  applicable  to  these  waters.  The  wLtmmonm 
expert  witnesses  called  by  the  defendant,  Captains  j«d«m«nu 
Ivors,  Doner  and  Donelly,  all  agree  that  the  speed  of 
the  J.  F,  Card  was  immoderate,  but  on  cross-exami- 
nation they  admit  that  if  the  fog  was  as  thick  as  it 
was  stated  the  speed  of  the  Hiawatha  was  also  greater 
than  it  ought  to  have  been.  They  say  that  three  or 
four  miles  an  hour  would  not  have  been  immoderate 
for  the  J.  F.  Cardy  and  three  or  four  miles  an 
hour  for  the  Hiawatha.  Both  vessels  were  there- 
fore in  fault  for  moving  at  too  rapid  a  rate  of  speed  in 
the  fog.  It  was  the  duty  of  the  /.  F.  Card,  as  a 
sailing  vessel,  when  approached  by  a  steamer  to  keep 
on  her  course  (1) ;  it  was  equally  the  duty  of  the 
Hiawatha  to  keep  clear  of  the  schooner. — (2)  These 
rules,  of  course,  presuppose  that  the  vessels  see 
each  other ;  any  departure  from  these  rules  by  either 
vessel,  after  sighting  the  other,  would  be  held  to  be  a 
fault  on  the  part  of  the  vessel  breaking  the  rules,  and 
would  prevent  her  recovering  damages  resulting  from 
the  collision,  providing  always  that  the  other  vessel's 
conduct  had  been  free  from  blame.  A  vessel  going 
at  too  great  a  rate  of  speed  on  a  dark  night  or  in  foggy 
weather  cannot  be  heard  to  say  that  a  collision  was 
the  result  of  inevitable  accident.  (The  Juliet  Erskine 
{8).  With  such  conditions  of  weather  and  light  it  was 
the  duty  of  all  vessels  proceeding  to  adopt  a  rate  of 
speed  which  would  enable  them  upon  meeting  or 
sighting  another  vessel  to  avoid  a  collision ;  if  a  steamer, 
by  stopping  and  reversing  her  engine  (the  Smyrna  (4) ; 

(1)  American  Rule  20.  (3^  6  Not.  of  Cases,  633. 

(2)  Rule  19.  (4;  2  Mar.  Law  Cas.  0.  S.  93. 
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1902       if  a  sailing  vessel,   by  shortening  sail  or  letting  go 

W^EMAN  sheets  and  braces  and  so  mancBuvering  her  sails  as  to 

Thb^Ship  ^^^^^  ^^®  helm  at  the  first  moment  the  approaching 

Hiawatha,  ship  was  seen    (the  Zadoc  (1).     If  the  speed  of  either 

ML^nmmwm     vesscl  in  a  fo5  exceed  what  the  court  on  the  evidence 

tor 

ju^Lgmmmt.  deems  moderate,  within  the  rule,  then  the  vessel 
"""~  ofiending  will  not  be  allowed  to  recover  damages 
occasioned  by  the  collision  even  though  she  may  do 
her  utmost  upon  discovering  the  ship  to  avoid  a 
collision.  (The  Samphire  v.  The  Fanny  Beck  (2)- 
If  both  vessels  are  in  fault  by  reason  of  approaching 
each  other  at  too  high  a  rate  of  speed,  then  in  such  a 
case  the  damages  will  be  divided. 

Upon  the  evidence  in  this  case  I  find  that  both  the 
Hiawatha  and  the/.  F.  Card  were  proceeding  in  a  fog  at 
an  immoderate  rate  of  speed,  and  that  such  immoderate 
rate  of  speed  was  the  chief,  if  not  the  sole,  cause  of 
collision.  The  rate  was  so  immoderate  and  the  fog  so 
thick  that  it  prevented  either  vessel,  in  the  brief  space 
of  time  which  elapsed  after  sighting  the  other,  from 
taking  any  effective  steps  to  avoid  the  other.  The 
evidence  establishes  to  my  satisfaction  that  prior  to 
the  collision  both  vessels  had  proper  signal  lights 
burning,  look-outs  in  proper  positions,  and  were  sound* 
ing  fog-signals  at  intervals.  It  is  claimed  that  the  /.  F. 
Card  should  have  displayed  a  torch  when  she  heard 
the  fog-signals  from  the  Hiawatha.  If  the  master  and 
and  crew  of  the  J .  F.  Card  are  to  be  believed  the  only  fog- 
signal  they  heard  from  the  Hiawatha  was  some  five  or 
six  minutes  before  actual  collision.  This  would  mean 
at  a  time  when  the  vessels  were  more  than  a  mile 
apart  (6  x  1200  =  6000  ft. ;  6  x  1200  =  7200  it.) ;  and 
although  such  a  precaution  as  burning  a*  torch  would 
have  been  a'  wise  one,  the  high  rate  of  speed  of  each 
vessel  minimized  the  value  of  such  a  signal. 

(U  L.  R.  9  P.  D.  114  &  117.  (2;  Holt,  193. 
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Lord  Blackburn  in  the  case  of  the  Cayzer  v.  Carron       1^02 
Co,  (1),  thus  discusses  the  rule  of  the  division  of  the   Winkman 
loss  where  both  vessels  are  in  fault.     **  Until  the  case   the^Ship 
of  Hap  V.  LeNeve  (2)  there  was  a  question   in  the  Hiawatha. 
Admiralty  Court  whether  you  were  not  to  apportion   maMoas 
it  (the  loss)  according  to  the  degree  in  which  they  *«««»•■€. 
(the  two  ships)  were  to  blame.     But  now  it  is,  I  think, 
quite  settled,  and  there  is  no  dispute  about  it,  that  the 
rule  of  the  Admiralty  is  that  if  there  is  blame  causing 
the  accident  on  both  sides,  they  are  to  divide  the  loss 
equally,  just  as  the  rule  of  law  is  that  if  there   is 
blame  causing  the  accident  on  both  sides,  however 
small  that  blame  may  be  on  one  side,  the  loss  lies 
where  it  falls.'* 

As  a  consequence  of  the  foregoing  conclusions,  upon 
the  evidence  I  find  the  plaintiff  is  entitled  to  recover 
half  of  his  loss  only.  There  is  no  cross  action  or 
counterclaim  made  by  the  Hiawatha^  so  that  upon  the 
ascertainment  and  assessment  of  the  plaintiff's  damages 
he  will  be  entitled  to  a  judgment  against  the  Hiawatha 
and  her  bail  for  one  half  thereof. 

If  the  amount  of  such  damages  is  not  agreed  upon 
between  the  parties  an  appointment  can  be  taken  out 
to  hear  the  evidence  to  enable  the  same  to  be  deter- 
mined by  the  court. 

Judgment  accordingly. 


(1)  9  App.  Cas.  873.  (2)  2  Shaw  (Sco.  App.)  396. 
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AOTlOJSf— Action/or  return  of  moneys  paid  by 
mistake— Legal  process— Recovery — Demurer. — 
The  suppliant  brought  his  petition  of  right  to 
recover  from  the  Crown  the  sum  of  f  190  which 
he  alleged  he  had  paid  under  mistake  to  the 
Crown  in  settlement  of  an  information  of 
intrusion  in  respect  of  certain  lands  occupied  by 
him.  He  also  claimed  $500.00  for  damages 
for  the  loss  he  alleged  resulted  to  him  on  the 
sale  of  said  lands  by  reason  of  the  proceedings 
taken  against  him  by  the  Crown.  Upon  de- 
murrer to  the  petition  :  Held,  that  the  sup- 
pliant's petition  disclosed  no  right  of  action 
against  the  Crown,  and  that  the  demurrer  should 
be  allowed.  Moore  v.  The  Vestry  of  Fulham 
([1895]  1  Q.  B.  3d9)  followed.  Paokt  v.  The 
Kino.        —       _       _       _       _        60. 

2 Action  Jor  necessaries. 

See  Shipping,  2. 

ACTIONS — Actions  for  icage  —Equality^ 
Priority— Costs — Pro  rata  payment    of  sttbse-  ' 
quent  claims.   330.  j 

See  Shipping,  5. 

ADimtALTY  LAW. 

See  Shipping.  I 

BANKS  AND  BASEINQ—lnsolmiU  bank 
—  Winding-up  Act— Sale  of  unrealized  assets — | 
Set-off— -Funds  in  hands  oj  Receii^er-Ckneral— 
Bstoppel. — Where  moneys  belonging  to  the  sup-  ! 
pliants  had  sone  to  form  part  of  a  fund  paid 
mto  the  han£i  of  the  Minister  of  Finance  and 
Receiver-General,  as  unadministered  assets  in  the 
case  of  the  insolvency  of  a  Bank  in  proceedings 
under  The  Winding-up  Act,  (R.  S.  C.  c.  129), 
and  it  was  objected  that  the  suppliants  were 
not  entitled  to  such  moneys  because  of  judicial 
decision  to  the  contrary  in  other  litigation  in 
respect  to  the  fund.  Held,  that  if  it  was  clear 
that  the  matter  had  been  really  determined, 
effect  should  be  given  to  the  estoppel ;  but  that 
where  to  give  e&ct  to  it  would  work  injustice, 
the  court,  before  applying  the  rule,  ought  to  be 
sure  that  an  estoppel  arises  by  reason  of  such 
decision. 

In  this  cane  there  was  no  estoppel,  and  a 
refvence  to  the  registrar  was  directed  to  ascer- 
tain wiiat  proportion  of  the  fund  in  the  hands 
of  the  mioMier  properly  belonged  to  the  sup- 
pliants.    The    rule  as  to  estoppel  stated   by 


BANKS  AND  BANKINGh-Con/mue^^ 

King  J  in  Farwell  v.  The  Queen  (22  S.  C.  R. 
558)  referred  to.  (2.)  One  of  the  equities  or 
conditions  attaching  to  the  sale  to  H.  was  that 
a  debtor  had  a  right  to  set  off  against  his  debt 
the  amount  which  he  had  at  his  credit  in  the 
Bank  at  the  date  of  its  insolvency.  It  appeared 
that  at  the  time  of  the  Bank  s  insolvency  cer- 
tain of  its  debtors  had  at  their  credit  in  the 
Bank's  books  sums  which  they  would,  on  pay- 
ment or  settlement  of  their  debts,  have  a  right 
to  apply  in  reduction  thereof,  and  the  suppliants 
claimed  that  they  were  entitled  to  be  indemnified 
in  respect  of  such  reductions  out  of  the  fund  in 
the  hands  of  the  Receiver- General.  Held,  that 
the  suppliants  were  not  entitled  to  such  indem- 
nity.    HooABooM  V.  The  King.     —    —     2Jf2. 

CANAL 

See  CoNTRA(rr,  1. 

COLLISION — Collision  bet^ueen  Steamer  and 
Sailing   Vessel — Undue  speed— Rule  16— Liabil- 
ity  --'----        390 
See  Shipping,  6. 

OONTBACT— Cow/rac^  Jor  public  work—De- 
lay  in  executing  same— Notice  by  engineer — 
Withdrawing  loork/rom  contractor — Damages — 
PlatU  —Interest.  — ( 1 . )  There  may  be  some  ques- 
tion as  to  whether  Walker  v.  7*he  London  and 
North-western  Railtray  Company  (L.  R.  1  C.P.D. 
518)  should  l)e  accepted  as  establishing  a  gene- 
ral proposition  that  if  in  contracts  creating  a 
forfeiture  for  not  proceeding  with  work  at  the 
rate  required,  a  time  is  fixed  for  its  completion, 
the  forfeiture  cannot  be  enforced  on  the  ground 
of  delay  after  that  date.  But  at  all  events  any 
notice  given  after  such  date  to  determine  the 
contract  and  enforce  the  forfeiture  must  five 
the  contractor  a  reasonable  time  in  which  to 
complete  the  work,  and  the  contractor  must, 
with  reference  to  such  reasonable  time  for 
completion,  make  default  or  delay  in  diligently 
continuing  to  execute  or  advance  the  work  to 
the  satisfaction  of  the  engineer.  The  engineer 
is  to  decide,  having  regard  to  a  lime  that  in 
the  opinion  of  the  court  is  reasonable,  and  the 
ccwtractor  is  to  have  notice  of  his  decision.  (2.) 
Where  there  is  a  breach  of  contract  the  dam- 
ages are  to  be  measured  as  near  as  may  be  by 
the  profits  the  contractor  would  have  made  by 
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CONTRACT— Co7i/tH«€(/. 

completing  the  contract  in  a  reasonable  time. 
(3.)  In  this  case  the  contractor  claimed  for 
loss  of  profits  in  respect  of  certain  extra  work 
not  covered  by  the  contract.  Hddy  that  inas- 
much as  it  was  not  possible  to  say  either  that 
the  engineer  would  have  directed  it  to  be 
done  by  him  had  the  work  remained  in  the 
suppliant's  hands,  or  that  in  case  the  engineer 
had  done  so,  that  he  would  have  fixed  a  price 
for  it  from  which  a  profit  would  have  oeen 
derived,  it  could  not  be  taken  into  considera- 
tion. (4. )  Where  in  such  a  case  the  Crown  dis- 
possessed the  contractor  of  his  plant  and  used 
it  for  the  purposes  of  the  completion  of  the 
work,  the  contractor  was  held  entitled  to  re- 
cover the  value  of  such  plant  as  a  going  concern, 
that  is,  its  value  to  anyone  situated  as  the 
contractor  himself  was  at  the  time  of  the  tak- 
ing of  the  plant.  Where  the  contractor  was 
not  allowed  interest  upon  the  value  of  such 
plant,  it  was  lield  that  he  was  not  to  be  charged 
with  interest  upon  the  balance  of  the  purchase 
price  of  a  portion  of  the  plant  which,  with  his 
consent,  the  Crown  had  subsequently  paid. 
Stewart  r.  The  Kino.        —        —        —   55 

2 Goiitractjor  grant  of  part  of  public  domain- 
Breach  of—  Re  medy  — Jurindiction  —DecIaraX  ion 
of  right.  The  Exchequer  Court  of  Canada  has 
jurisdiction  in  respect  of  a  claim  arising  out  of 
a  contract  to  grant  a  portion  of  the  public 
domain  made  under  the  authority  of  an  Act 
of  Parliament  (2.)  KSuch  a  claim  may  bo 
prosecuted  Vjy  a  petition  of  right.  (3.)  \^'h(  re 
the  court  has  jurisdiction  in  respect  of  the  ub- 
ject  matter  of  a  petition  of  right,  the  petilicn 
is  not  open  to  objection  on  the  ground  that  a 
merely  declaratory  judgment  or  order  is  sought 
thereby.  If  on  the  other  hand,  there  is  no 
jurisdiction,  no  such  declaration  should  b-^ 
made.  Clark  v.  The  Queen  (1  Ex.  C.  R.  182) 
considered.  The  Qu'Appelle,  LoN(i  Lake 
AND  Saskatchewan  Railroad  and  Steamboat 
Company  v.  The  Kino.     _        _        —    105 

3 Contract  Jor  Inland  Revenue  ntamps—Pro- 

diiction  by  method  different  from  thai  specified— 
Recovery  of  money  paid — Quantum  meruit — Set- 
ofl  against  Crown — **  Fair  cost  of  production." — 
A  contract  l>etween  the  Crown  and  the  defend- 
ant company  called  for  the  production  of  cer- 
tain inland  revenue  stamps  printed  from  steel 
plates.  The  company  delivered  in  lieu  thereof 
stamps  produced  from  steel  transferred  to  stone. 
They  were  accepted,  paid  for  and  used  by  an 
officer  of  the  Crown  imder  the  belief  that  they 
were  produced  by  the  process  specified  in  the 
contract.  The  way  in  which  the  stamps  were 
produced  was  subsetiuently  ascertained,  and 
the  Crown  sought  to  recover  back  the  money 
paid  therefor.  Heid^  ihat  as  the  company  had 
agreed  to  print  the  stamps  from  steel  plates  but 
printed  them  from  stone,  it  did  not  produce  the 


CONTRACT— Con/f/ittec/. 

thing  bargained  for  but  ^another  and  different 
thing,  and  the  Crown  was  entitled  to  recover 
back  the  money  paid.  Semble  :  That  m  such  a 
case  the  company  could  not  recover  from  the 
Crown  on  a  quantum  meruit  the  fair  value  of 
the  stamp  produced  from  stone.  Wood  v.  The 
I  Quefn  (7  »S.  C.  R.  375)  ;  Hall  v.  The  Queen  (3 
I  Ex.  C.  R.  377) ;  Henderson  v.  The  Queen  [6  Ex. 
C.  R.  39 ;  28  S.  C.  R.  425)  referred  to.  (2. ) 
Revenue  stamps  are  not  articles  of  merchandise, 
and  have  no  commercial  value.  (3)  The  com- 
pany's right,  if  any,  to  an  allowance  for  the 
stamps  in  question  depended  upon  a  right  to 
set-off  against  the  price  paid  for  the  stamps  by 
Crown  the  value  thereof,  ascertained,  as  they 
have  no  commercial  value,  by  reference  to  the 
cost  of  production.  But  no  such  right  of  set- 
o9' exists  against  the  Crown.  (4.)  The  Crown 
was  not  bound  by  the  acceptance  of  the  stamps 
by  its  officer.  Whether  in  accepting  them  he 
knew  or  did  not  know  how  they  were  pro- 
duced, was  immaterial.  In  neither  case  could 
any  requtst  or  any  authority  for  the  production 
and  delivery  of  the  stamps  be  implied  against 
I  the  Crown.  (5. )  The  Crown  having  consented 
to  allow  the  company  the  fair  cost  ofproduction 
of  the  stamps,  without  any  profit  to  the  com- 
pany :  HeJdj  that  as  the  company  had  no  riglit 
of  set-off,  it  must  accept  the  allowance  pro}K>8ed 
by  the  Crown  or  nothing,  and  that  the  "fair 
cost  of  production"  was  not  necessarily  tlie 
cost  to  the  company  or  to  any  particular  per- 
son ;  but  the  fair  cost  to  a  competent  person 
with  the  necessary  capit^il,  skill,  means  and 
appliances  for  producing  such  stamps.  The 
Kino  r.  The  British  American  Bank  Note 
Company.      —        —       —        —        —     119 

4 PiMic  work — Contract — Branch  of— Con- 
tractor's duty  to  pa^s  claims — Extra  icork — Loss 
of  profiU — Damages. — By  a  clause  common  to 
the  several  contracts  of  the  suppliants  with  the 
Crown  for  the  construction  of  a  public  work,  it 
was,  in  substance,  stipulated  that  if  the  con- 
tractors had  any  claims  which  they  considered 
were  not  included  in  the  progress  certificates  it 
would  be  necessary  for  them  to  make  .and 
repeat  such  claims  in  writing  to  tho  engineer 
within  fourteen  days  after  the  date  of  the  cer- 
tificate in  which  such  claims  are  alleged  to  have 
been  omitted  ;  and  by  another  clause  it  was 
stipulated  that  the  contractors  in  presenting 
claims  of  this  kind  should  accompany  them 
with  satisfactory  evidence  of  their  accuracy, 
and  the  reasons  why  in  their  opinion  they 
should  be  allowed  ;  and  unless  such  claims  were 
so  made  during  the  progress  of  the  work  and 
within  the  fourteen  days  mentioned,  and  re- 
peated in  writing  every  month  until  finally 
adjusted  or  rejected,  it  should  be  clearly  under- 
stood that  the  contractors  would  be  shut  out 
and  have  no  claim  against  the  Crown  in  respect 
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thereof.  The  suppliants  did  not  comply  with 
these  provisions.  Held,  that  a  petition  of  right 
for  moneys  claimed  to  be  so  due  to  contractors 
could  not  be  sustained.  (2.)  By  one  of  the 
clauses  of  the  contracts  it  was  provided  that 
the  engineer  might,  in  his  discretion,  reouire 
the  contractor  to  do  certain  work  outsiae  of 
his  contract.  Heldy  that  there  was  no  implied 
contract  on  the  part  of  the  Crown  that  work 
outside  of  the  contract  which  the  engineer 
might,  nnder  the  authority  so  vested  ii)  him, 
have  required  the  contractor  to  do,  should  be 
given  to  the  contractor  ;  and  where  this  was 
not  done  by  the  engineer,  and  such  outside 
work  was  ffiven  to  others,  the  contractor  is 
not  entitled  to  the  profits  that  he  would  have 
made  on  the  performance  of  such  work.  (3. ) 
Where,  by  a  change  in  the  plan  of  the  works, 
certain  works  were  abandoned  and  others  sub- 
stituted therefor,  and  the  contractor  was  paid  the 
loss  of  profits  in  respect  of  such  abemdoned 
works,  he  is  not  entitled  to  profits  upon  the 
substituted  works.  The  Git^ert  Blasting 
AND  DREOonfo  Co.  r.  The  Kino,    —    —    221 

5 — Contract  Jor  improvement  of  Oovemment 
Canal — Change  in  toorks — Breach  of  contract— 
Spoil  grounds— CoHt  of—Allowartce  Jor, — The 
suppliants  were  contractors  for  certain  works 
of  improvement  on  the  Rapide  Plat  Division 
of  the  Williamsburg  Canals.  For  their  own 
use  and  lienefit,  and  without  notice  to  or 
request  of  the  Crown  in  such  behalf,  they 
obtained  certain  grounds  upon  which  to  waste 
the  material  excavated  by  them.  Held,  that 
the  Crown  was  not  bound  to  indemify  them  for 
money  expended  in  obtaining  the  said  8ix>il 
pounds.  (2. )  In  order  to  carry  on  the  works 
m  the  wav  contemplated  by  the  contract  and 
specification  the  contractors  chanced  certain 
dump  scows  into  deck  scows.  Tnereafter  a 
change  was  made  by  the  Crown  in  the  manner 
of  carrying  out  the  work,  which  ret^uired  the 
contractors  to  convert  the  deck  scows  into  dump 
scowa.  Held,  that  the  contractors  were  not 
entitled  to  recover  from  th^fCrown  the  expense 
they  were  put  to  in  respect  to  the  scows,  because 
the  change  in  the  works  beinff  provided  for  in 
the  contract,  there  was  no  breach  ;  but  that 
such  expense  might  be  taken  into  account  in 
consiftering  the  increased  cost  of  doing  the  work 
under  the  circumstances  in  which  it  was  done 
as  oofmpared  with  the  cost  of  doing  it  in  the 
way  contemplated  by  the  contract.  Weddell 
V.  THi  Kino.        —       —  *    _       —      323 

6 — Demurrer  to  petition  of  right — Claim  Jor 
services  rendered  as  Commi$gioner—B.S.O.fC. 
115  —  Payment  —  Contract  —  Public    OMce.  —A 

reraon  appointed  nnder  the  provisions  ofchapter 
15,  Revised  Statutes  of  Canada,  as  a  Commis- 
sioner to  investigate  and  report  upon  improper 


CONTEACT- Con/mi«5d. 

conduct  in  office  of  sn  officer  or  servant  of  the 
Crown  cannot  recover  against  the  Crown  pay- 
ment for  his  services  as  such  Commissioner, 
there  being  no  provision  for  such  payment  in 
the  said  enactment  or  otherwise.  (2.)  The 
service  in  such  a  case  is  not  rendered  in  virtue 
of  any  contract  but  merely  by  virtue  of  appoint- 
ment under  the  statute.  (3.)  The  appointment 
partakes  more  of  the  character  of  a  public  office 
than  of  a  mere  employment  to  render  a  service 
under  a  contract  express  or  implied.  Tucker 
V,  The  Kino.        ______       351 

COBPOBATE  NAME— /n/Wn^em€?i/  by  use 
of  corf,orate  name.         —         —         —        187 
See  Trade- Mark,  2. 

COBTB— Security  for  costs— Order  Jor— Prac- 
tice.— Under  the  present  practice  of  the  court 
an  order  for  security  for  costs  may  be  given  at 
any  stage  of  the  proceedings  in  a  cause.  Wood 
V.  The  Queen  (7  S  C.R.,  634)  referred  to.  The 
Boston  Rubber  Shoe  Company  v.  The  Boston 
Rubber  Company  of  Montreal.       —  47 

And  See  Practice,  3. 

CROWN— Crouni's  servant— Wrongful  Act  by 
— Liability. — In  the  absence  of  statutory  pro- 
vision in  such  behalf,  the  Crown  is  not  liable  to 
answer  for  the  wrongful  act  of  its  officer  or  ser- 
vant. A  LOOM  A  Central  Railway  Company 
V.  The  Kino.        _       _       _       _       239 

2 — Right  of  Crown  to  garnishee—  Writ  of  extent. 
------        32 

See  Writ  of  Extent. 

3 — Right  of  ^oay  over  Crown  property — Ease- 
meiU—C.S.  U.C.  c.  88,  sees,  S7,  40  and  44.   309 
See  Easement. 

4— Payment  of  interest  by  the  Crown. 
See  Interest. 

GEO  WITS    OPFIOEE  — C/mm  for  services 
rendered  cw  Commissioner  under  R.S.C,  c.  115 
— Payment — Public  Officer.        —        —       351 
See  Public  Officer. 
Public  Works. 

DAMAXSiEB— Measure  of  damages  on  breach 
of  contract  Jor  public  work— Prof ts.        —      55 
See  Contract. 

Expropriation. 
Public  Work. 

DEMI7EEEE — Action  Jor  return  qf  moneys 
paid  by  mistake — Legal  process — Recovery-  De- 
murrer— The  suppliant  broiLeht  his  petition  of 
right  to  recover  from  the  Crown  the  sum  of 
$190  which  he  alleged  he  had  paid  under  mis- 
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BVIDENOB — Conflict  between  rules  of  evidence 
under  Provincial  and  Dominion  Statutes. — In  a 
settlement  of  mi  iniorma.-  pj^^eding  in  the  Exchequer  Court  of  Canada, 
respect  of  cf  rtam  ^^aa  .  {^  ^  ^^j^f^i^t  arises  between  the  rules  of  evidence 
established  by  a  provincial  statute  and  those 
subsisting  by  virtue  of  a  Dominion  statute,  the 
latter  wiU  prevail.  The  Queen  v.  O'Bryan. 
_       _'^-       _       -       _       -19 


'DEMXTR'BiER— Continued, 

take  to  the  Crown  in  settlement  of  an  informa 
tion  of  intrusion  in  respect  of  certain  lands 
occupied  by  him.  He  also  claimed  |500.00  for 
damages  for  the  loss  he  alleged  resulted  to  him 
on  the  sale  of  said  lands  by  reason  of  the  pro 
ceedings  taken  against  him  by  the  Crown. 
Upon  demurrer  to  the  petition ;  Held,  that 
suppliant's  petition  disclosed  no  right  of  action 
against  the  Crown,  and  that  the  demurrer 
should  be  allowed.  Moore  v.  The  Vestry  of 
FoLHAM  ([1895]  1  Q.  B.  399)  followed.  Paget 
V.  The  Kino.         —        —       —       —       80 

2 Demurrer  to  Petition  of  right— Claim /or 

services  rendered  as  Commissioner  under  B.S.C , 
c.  115  -Public  office.        —        —        —        351 
See  Pdbltc  Officer. 

DESIGN. 

See  Industrial  Design. 

DlSOBiETlON— Discretion  of  Minister  to  re- 
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EXPROPRIATION— i^amof/c*  to  land— Pub- 
lic M?orib— 50-51  Vict.  c.  16,  sec.  16  (c.)— Liabil- 
ity, _lt  is  the  owner  of  the  land  at  the  time  a 
public  work  is  constructed  that  is  entitled  to 
damages  for  lands  taken  for,  or  injuriously 
affected  by,  such  construction,  and  not  his  suc- 
cessor in  title.  Beld,  in  view  of  the  opinions 
in  The  City  of  Quebec  v.  The  Queen  (24  S.  C.  R. 
420)  that  where  the  injury  to  property  does 
not  occur  on  a  public  work  the  suppliant  has 
no  remedy  under  50-51  Vict.  c.  16  s.  16,  (c),  which 
provides  that  the  Exchequer  Court  shall  have 
j  u  risdiction  in  respect  of :  *  *  Every  claim  against 
the  Crown  a  ising  out  of  any  death  or  injury 
'  public 


-Liability  ofCroim. 

See  PuBUC  Work,  2. 


'EASEMENT— Bight  of  way  over  Groion  pro 
perty—Eastnunt — Prescription  C.  S.  U.  C. ,  c.  88, 
sees. 37,  40  and  44— Posnession— Predecessors  in 
tiUe.— The  provisions  of  chapter  88  of  the  Con- 
solidated Statutes  of  Upper  Canada,  sections 
37,  40  and  44,  were  in  force  at  the  time  of 
Confederation  and  have  not  been  repealed  by 
the  Parliament  of  Canada.  Such  provisions 
affect  the  right  of  the  Crown  as  represented  by 
the  Government  of  Canada.  (2. )  Under  such  j 
provisions,  where  in  Ontario  one  enjoys  an 
easement  as  against  the  Crown  and  over  Crown 
property,  within  the  limits  of  some  town  or 
township,  or  other  parcel  or  tract  of  land  duly 
surveyed,  and  laid  out  by  proper  authority, 
for  a  period  of  twenty  years  he  thereby  estab- 
lishes a  right  by  prescription  in  such  easement ; 
and  if  the  Crown  interfere  with  the  enjoyment 
of  it  by  expropriation  proceedings  the  owner 
is  entitled  to  compensation.  (3.)  To  establish 
the  easement  by  prescription  it  is  not  necessary 
to  show  that  the  present  owner  was  in  undis- 
turbed possession  for  the  full  twenty  years  ; 
but  the  undisturbed  possession  of  his  prede- 
cessors in  title  may  be  invoked  in  order  to 
complete  the  term  of  prescription.  McGee  v. 
The  King.        —         —         —         —       309 

ENGINEER— Contract /or  public  ^cork— For- 
feiture—Notice  by  engineer  withdrawing  work 
from  contractor.      —        —        —        —        65 

See  Contract,  1. 
ESTOPPEL— /?c«  judicata— Fund^  paid  into 
hands  of  Heceit^r-Oeneral  —  Unadministered 
assets,        —        —        —        —        —        292 

See  WiNDiNO-up  Act. 


any 
I  officer  or  servant  of  the  Crown, "while  acting 
'  within  the  scope  of  his  duties  or  employment. 
Where  in  the  division  of  his  land  the  owner 
dedicates  a  portion  thereof  to  the  public  for  a 
street  or  highway,  a  part  of  whicn  is  subse- 
quently taken  by  the  Crown  for  a  public  work, 
the  owner  is  not  entitled  to  compensation  for 
the  part  so  taken.  Subbing  v.  The  Metropolitan 
Board  of  Works  (L.  R.  6  Q.  B.  37),  and  Paint 
v.  The  Queen  (2  Ex.  C.  R.  149 ;  18  S.  C  R. 
718)  followed.     Letourneux  v.  The  Queen. 


2 Will— Construction— Oift  over  in  the  event 

of  death— Life  estate — Interest  oti  compensatifm 
money. — A  testatrix  made  the  following  dispo- 
sition of  a  certain  portion  of  her  estate  : — **  I 
give,  devise  and  l>equeath  unto  my  niece  M.  W. 
of  H. ,  spinster  daughter  of  my  eldest  sister  M. , 
all  that  dwelling-house  and  lot  of  land  now- 
occupied  by  me  (describing  it)  together  with 
all  and  singular  the  appurtenances  thereunto 
belonging,  and  all  fixtures,  furniture,  bedding 
and  clothing,  and  all  sum  and  sums  of  money 
and  other  things  that  may  be  remaining  and 
found  in  my  said  dwelling-house  at  the  time  of 
my  decease,  and  all  debts  due  me,  save  except 
as  hereinbefore  mentioned,  to  have  and  to  hold 
the  said  dwellins  house,  lot  of  land  and  premises 
aforesaid  unto  her  my  said  niece  M.  W.,  her 
heirs,  executors,  administrators  and  assigns, 
forever.  But  in  case  she  should  die  without 
leaving  lawful  issue,  then  to  my  nieces  herein- 
after mentioned,  and  their  children  being 
females."  Following  this  there  was  a  residn- 
ar>'  gift  or  bequest  to  **  the  daughters  of  my 
sisters  M.  and  H.,  and  to  the  daughters  or 
daughter  of  my  late  brother  J.,  and  to  their 
children  if  any  being  daughters."    Held^  that 
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EXPEOPBIATION-  Continued, 

there  was  oothing  in  the  will  to  indicate  any 
intention  on  the  part  of  the  testatrix  that  the 
ffift  over  should  not  take  effect  unless  in  her 
nfetime  her  niece  M.  W.  died  without  leaving 
lawful  issue  ;  but  on  the  contrary  it  was  to  he 
inferred  from  the  terms  of  the  will  that  it  was 
the  intention  of  the  testatrix  that  in  the  case  of 
the  death  at  any  time  of  the  said  M.  W.  with 
out  leavinff  lawful  issue,  the  other  nieces  to 
whom  she  left  the  residue  of  her  estate  should 
take  the  property.  Cowen  v.  Allen  (25  S.C.R. 
292) ;  Froferv.  /Vwcr  (26  S.C.R.  316) ;  Olivant 
V.  Wright  (1  Chan.  Div.  348)  referred  to.  (2.) 
The  property  in  question  had  been  expropriated 
by  the  (jrown  for  the  purposes  of  a  public  work. 
jield^  thiit  the  suppliant  M.  T.,  the  devisee 
under  the  will,  stA  nomine  M.  W. ,  was  in  any 
event  entitled  to  a  life  interest  in  the  compen- 
sation money,  and  that  she  might  be  paid  the 
interest  thereon  during  the  pendency  of  pro- 
ceedings to  determine  the  respective  rights  of 
all  parties  interested  therein.  Trail  v.  The 
Queen.        _        —       _        —        —       gg 

3 Public  work — Compulsory  taking— VcUut 

to  he  considered — CompenscUion. — It  is  the  value 
of  the  land  at  the  time  of  the  expropriation  that 
the  court  has  to  consider  in  assessing  compensa- 
tion. If  the  property  has  depreciated  in  value 
between  the  time  it  was  acauired  by  the  person 
seeking  compensation  and  the  time  of  the  expro- 
priation by  the  Crown,  the  former  has  to  bear 
the  loss.  (2.)  Where  the  property  is  occupied 
by  the  owner  as  his  home,  and  he  has  no  need 
or  wish  to  sell,  the  compensation  ought  to  be 
assessed  upon  a  liberal  basis.  The  Kino  v, 
Sedoer.  —         —         —         —         274 

-Possession  by  officers  oj  the  Grovm  of  lands 


not  expropriated — Taking  oj  highivay — Rifle 
range — Damages. — Defendants  complained  that 
possession  of  certain  lands,  not  covered  by  the 
plan  and  description  filed  by  the  Crown  in  an 
expropriation  proceeding,  had  been  taken  by 
the  officers  uf  the  Crown,  and  claimed  compen- 
sation therefor.  Heldj  that  the  right  to  recover 
compensation  must  be  limited  to  lands  actually 
mentioned  in  the  plan  and  description  filed,  and 
to  the  injurious  affection  of  other  lands  held 
therewith.  (2.)  The  defendants*  predecessor  in 
title  in  laying  off  into  lots  the  land  of  which  a 
portion  was  taken  from  the  defendants  by  the 
Urown,  left  a  roadway  between  the  land  so 
divided  and  the  top  of  the  land  adjacent  to  the 
sea.  This  roadway  had  been  used  by  the 
public,  and  work  had  been  done  upon  it  by  the 
municipal  authorities.  The  land  between  that 
so  taken  and  the  sea  was  not  included  in  the 
plan  and  description  filed  ;  but  the  Crown 
closed  up  the  roaidway  and  fiom  the  land  taken 
from  the  defendants  opened  another  in  lieu 
thereof.     Held,  that  the  defendants  were  not 

3H 


EXPROPRIATION— CiwKtHu^d. 

entitled  to  compensation  in  respect  of  the  taking 
of  such  roadway.  (3.)  Where  property  adjoins 
a  rifle  range,  the  site  of  which  has  been  expro- 
priated from  the  lands  of  the  owner  of  such 
adjacent  property,  he  is  entitled  to  compensa- 
tion for  the  damages  arising  from  the  use  of 
such  rifle  range.   The  Kino  v.  Harris  et  cU.  277 

6 Lessor  and  lessee — Covenant  to  build  on 

demisedpremises — Compensation. — W  hen  a  lessee 
is  under  covenant  to  build  upon  the  demised 
premises,  and  a  part  of  the  said  premises  are 
expropriated  by  the  Crown  for  the  purposes  of 
a  public  work,  the  fact  that  by  the  expropria- 
tion the  lessee  is  relieved  from  his  covenant, 
and  the  further  fact  that  his  rent  is  reduced  by 
reason  of  the  taking  of  a  part  of  the  premises, 
will  be  taken  into  consideration  by  the  court  in 
fixinff  the  amount  of  compensation  to  be  paid  to 
such  lessee.     The  Kino  v.  Youno  et  al.       282 

6 Public  work—Injurio%is  affection  of  pro- 
perty— Deprivation  oJ  access — Strtel — Damages. 
— By  the  construction  of  a  public  work  a  public 
highway  was  closed  up  at  a  point  two  hundred 
and  fifty  feet  distant  from  the  suppliant's  pro- 
perty, which  fronted  on  the  highway.  In  the 
first  expropriation  of  land  in  the  neighbourhood 
for  the  puolic  work  no  part  of  the  suppliant's 
property  was  taken.  Afterwards,  ana  during 
the  construction  of  the  public  work,  a  portion 
of  his  property  was  taken  for  the  public  work, 
and  on  the  trial  of  a  petition  of  right  for  com- 
pensation the  question  arose  as  to  whether  or 
not  the  depreciation  of  the  property  by  reason 
of  the  closing  of  the  street  or  highway  should 
be  taken  into  account  as  one  of  the  elements  of 
damage.  Hdd^  that  it  should  be  so  taken  into 
account,  first,  because  it  appeared  that  the 
depreciation  from  this  cause  m  fact  occurred 
subseouent  to  the  taking  of  the  land ;  and, 
secondly,  it  was  a  case  in  which  the  suppliant 
was  entitled  to  compensation  for  the  injurious 
affection  of  his  property  by  reason  of  the 
obstruction  of  the  highway,  which  was  proxi- 
mate and  not  remote.  Metropolitan  Board  of 
Works  v.  McCarthy  (L.  R.  7  H.  L.  243) ;  Cole- 
donian  RaUioay  Co,  v.  Walker's  Trustees  (7  App. 
Cas.  259) ;  Barry  v.  The  Queen  (2  Ex.  C.  R.  333) 
referred  to.  McQuade  v.  The  Kino.  —  318 
And  see  Public  Work. 

TKAJJD— Infringement  of  trade-mark.  —    187 
See  Trade-mark,  2. 

GARNISHEE  —  Garnishee  process  —  Croum 
seeking  same— English  Order  45,  Rule  1 — Prac- 
tice—Order 45  of  the  English  rules  respecting 
garnishee  process  is  not  applicable  to  a  pro- 
ceeding by  Information  by  the  Crown.  The 
Crown°s  remedy  is  by  Writ  of  Extent.  The 
Queen  v.  Connolly  etal.  —    —    —    —    32 
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IMPOBTATION. 

See  Patents  foe  Invention. 

INBUSTBDLL  BBBIQV-Cook  stoves-Imi- 
tation — It^ringeme  nt — Injunction — Cancellation 
of  conflicting  design. — The  plaintiffs  were  regis- 
tered owners  of  an  industrial  design  for  a  cook 
stove  called  **The  Royal  Favourite,  9-25," 
which,  as  a  special  article  of  their  manufacture, 
had  become  well  known  to  the  trade.  The 
defendants  procured  one  of  the  said  stoves, 
caused  a  model  to  be  made  of  it,  and  with 
some  minor  alterations,  chiefly  in  the  orna- 
mentation, manufactured  a  stove  called  the 
**  Royal  National,  9-25,'*  and  subse(|uently 
registered  it  as  an  industrial  design.  In  an 
action  by  the  plaintiffs  for  infringement  and 
for  an  order  to  expunge  defendants'  design 
from  the  register,  the  weight  of  evidence  estab- 
lished that  the  defendants'  design  was  an  obvi- 
ous  imitation  of  that  of  the  plaintiffs.  Held^ 
that  the  defendants  should  be  enjoined  from 
infringing  the  plaintiffs'  design,  and  that  the 
registration  of  that  of  the  defendants  should 
be  expunged  from  the  register.  Findlav  v. 
Ottawa  Furnace  and  Foundry  Company.  338 

INJTTNCnpCT  —  Industrial  dongn  —  Cook 
stove — Imitation — Infringement — Injunction  to 
restrain. 

See  Industrial  Design. 

INTEREST.  — -  Contract  for  public  \oork  — 
Delay  in  proceeding  unth  work — Forfeiture — 
Interest  on  value  of  plant  taken, — In  a  case  of 
forfeiture  under  a  contract  for  the  construction 
of  a  public  work,  where  the  contractor  was  not 
allowed  interest  upon  the  value  of  the  plant 
taken,  it  was  held  that  he  was  not  to  be 
charged  with  interest  upon  the  balance  of  the 
purchase  price  of  a  portion  of  the  plant  which, 
with  his  consent,  the  Crown  had  subsequently 
paid.     Stewart  r.  The  Queen.        ~    —    65 

2 — Devisee  under  will — Life  estcUe — Expromia- 
tion — Interest  on  compensation  money. — Where 
a  devisee  under  a  will  was  entitled  to  a  life 
interest  in  certain  property  <!xpropriated.  Held^ 
that  such  devisee  might  be  paid  the  interest 
thereon  during  the  pendency  of  proceedings  to 
determine  the  respective  rights  of  all  parties 
interested  therein.  Trail  r.  The  Queen.  98 
.3 — Payment  of  interest  by  Crown — The  Crown 
is  not  liable  to  pay  interest  except  upon  contract 
therefor,  or  where  its  liability  therefor  is  fixed 
by  statute.  Alooma  Central  Railway  Com- 
pany V.  The  Kino.        _____       239 


4- 


-Cnstoms  duties — Importation  oj  steel  rails — 
Return  of  duties  paid  under  protest-  Interest— 
Latv  of  Province  oJ  Quebec.  — The  suppliants  had 
imported  at  different  times  during  the  yeors 
1892-1893  large  quantities  of  steel  mils  into  the 
port  of  Montreal  to  be  used  by  them  as  ooo- 


mTEBiB&T— Continued. 

tractors  for  the  construction  of  the  Montreal 
Street  Railway.  The  Customs  authorities 
claimed  that  the  rails  were  subject  to  duty,  and 
refused  to  allow  them  to  be  taken  out  of  bond 
until  duties  amounting  in  the  a^regat«  to  the 
sum  of  $53,213.54  were  paid.  The  suppliants 
paid  the  same  under  protest.  After  the  decision 
bv  the  Judicial  Committee  of  the  Privy  Council 
of  the  case  of  The  Toronto  Railway  Company  v. 
The  Queen  ([1896]  A.  C.  55),  and  some  time  in 
the  year  1897,  the  Customs  authorities  returned 
the  amount  of  the  said  duties  to  the  suppliants. 
The  suppliants  claimed  that  they  were  entitled 
to  interest  on  the  same  duting  the  time  it  was 
in  the  hands  of  the  Crown,  and  they  filed  their 
petition  of  right  therefor.  Heldy  that  as  the 
duties  were  paid  at  the  port  of  Montreal,  the 
case  had  to  be  determinea  by  the  law  of  the 
Province  of  Quebec.  (2. )  That  on  the  particular 
question  as  to  interest  at  issue  in  this  case  the 
law  of  the  Province  of  Quebec  is  the  same  as 
the  laws  of  the  other  provinces  of  the  Dominion. 
(3. )  That  as  the  moneys  wrongfully  collected 
for  duties  were  repaid  to  the  suppliants  before 
the  action  was  brought  there  was  no  debt  on 
which  to  allow  interest  from  the  commencement 
of  the  suit.  If  at  the  time  of  the  coramenoe- 
ment  of  the  action  the  Crown  was  not  liable  for 
the  interest  claimed  it  could  not  be  made  liable 
by  the  institution  or  commencement  of  an  action. 
Lain^  v.  The  Queen  (5  Ex.  C.  R.  128),  and 
Henderson  v.  The  Queen  (6  Ex.  R.C.  39),  distin. 
guished.  Algoma  Central  Railtpay  Co,  v.  The 
King  (7  Ex.  C.  R.  239),  referred  to.  Ross,  bt 
AL  V.  The  Kino.         —        —        —         287 

JURISDICTION. 

See  Action. 

—  Petition  of  Right. 

—  Practice. 

hAXTD— Title  to  land—Preseription^Easement 
—Crown  property— C.S.    U.C.,  c.  88,  sees.  37, 
40  and  U.         —        —         —         —         309 
See  Easement. 

LANDLORD  AND  YE^AXT—Expropria^ 

tion — Lessor  and  lesset — Covenant  to  build  on 
demised  premises — Compensation. — When  a  les- 
see is  under  covenant  to  build  upon  the  demised 
premises,  and  a  part  of  the  said  promises  are 
expropriated  by  the  Crown  for  the  purposes  of 
a  public  work,  the  fact  that  by  the  expropria- 
tion the  lessee  is  relieved  from  the  covenant, 
and  the  further  fact  that  his  rent  .is  reduced  by 
reason  of  the  taking  of  a  part  of  the  premises, 
will  be  taken  into  oon«ideration  by  the  court  in 
fixing  the  amount  of  compensation  to  be  paid 
to  such  lessee.  The  Kin»  v.  Young  et  al.  288 

LSS80R  AND  LESSEE. 

See  Lanlord  and  Tenant. 
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MINES  AND  MINERALS— ^ToM  mining  in  \  MISTAKE.— Action  for  return  of  moneys  paid 
Yukon  District — /?.  6'.  O.  c.  54,  tec.  91 — Inter-  i  by  mistake  —  LegcU  process  —  Recovery  —  De- 
pretation—Ql  Vict.  c.  62-63  Vict,  c.  ll—Roycdty  I  wiMrrer. —The  suppliant  brought  his  petition  of 
— Imposition  oj  tax — Fovoers  of  Governor  in  \  right  to  recover  from  the  Crown  the  sum  of 
Couno/.— The  provisions  of  section  91  of  The  ^  f  190  which  he  alleges  he  had  paid  undor  mis- 
Dominion  Lands  Act  (R.  S.  C.  c  54)  requiring  j  take  to  the  Crown  m  settlement  of  an  informa- 


that  all  orders  or  regulations  made  under  the 
Act  by  the  Governor  in  Council  shall  be  laid 
before  the  Houses  of  Parliament  within  the  lirst 
fifteen  days  of  the  session  next  after  the  date 


tiou  of  intrusion  in  respect  of  certain  lands 
occupied  by  him.  He  aUo  claimed  $500.00  for 
damages  for  the  loss  he  alleged  resulted  to  him 
on  the  sale  of  said  lands  by  reason  of  the  pro- 


thereof,  is  directory  only,  and  the  failure  to  .  ceedinss  taken  against  him  by  the  Crown, 
comply  with  such  provision  does  not  invalidate  j  Upon  demurrer  to  the  petition.  Held,  that  the 
any  such  order  or  regulation.     (2. )  The  effect  i  supplaint's  petition  disclosed  no  right  of  action 

of  the  provision  of  the  said  section  recjniring '^   ^^'  '^ -    '   '^*--"    '^^'     ^ 

that  any  order  or  regulation  made  under 
the  Act  shall,  unless  otherwise  specially  pro- 
vided  in  the  Act,  have  force  ana  effect  only 

after  the  same  has  been  published  for  four  sue-    

cessive  weeks  in  the  Canada  Gazette,  is  thatsuch  '  NECESSARIES — Action  for,  whin  oicner  oj 
order  or  regulation   does  not  come  into  force  .  ship  is  domiciled  in  Canada,       —       34 -and  94 


against  the  Crown,  and  that  the  demurrer 
should  be  allowed.  Moore  v.  The  Ve^itry  oJ 
Fvlham  ([1895]  1  Q.  B.  399)  followed.  Paget 
r.  The  King.         _        _        _        —        59 


See  Shipping,  1  and  2. 

!  NEOLIOENCE— A'<;^/iV/e7ice   of  Crown's  se?  - 
I  vatits. 

See  Cbown. 

—  Public  Work. 

—  Railways. 

I  OFPICEB—  Wrongful  act  by  Crown's  officer. 
See  Crown 
--  Public  Work. 


until  one  week  after  the  fourth  publication  of  ! 
the  same.  (3.)  There  is  no  authority  to  be  j 
found  in  The  YukoJi  Territory  Act  (61  Vict.  c. 
6,  as  amended  by  62-03  Vict.  c.  11)  enabling  i 
the  Governor  in  Council  to  change  or  alter  the  | 
date  upon  which  an  order  or  regulation  made, 
nnder  the  provisions  of  The  Dominion  Lands 
Act,  shall  come  into  force.  (4.)  The  suppliant  ■ 
by  right  of  discovery,  under  the  provisions  of 
The  Dominion  Lands  Act  and  The  Dominion  I 
Mining  BegtUcUions  of  1889  made  thereunder, 
obtained  a  grant  of  a  certain  gold  mining  claim  I 
in  the  Yukon  District  in  December,  1896.  His 
grant,  itUer  alia,  gave  him,  for  the  term  of  one  PATENTS  FOR  TNYRNTLON— Cleansing 
year  from  ito  date,  the  exclusive  right  to  all  the  j  pickiedeggs— Claim— PatentabUity,— The SL^pli- 
proceeds  realized  therefrom;  and  the  rights  t  j-ation  of  well-known  things  to  a  new  analogous 
which  it  conferred  upon  him  were,  it  was  u^e  is  not  properly  the  subject  of  a  patent, 
declared,  those  laid  down  in  the  Dominion  1  Th^  defendante  employed  a  solution  of  hydro- 
Minitig  Regulations,  and  no  more,  and  were  ,  chloric  acid  to  remove  from  pickled  eggs  the 
subject  to  all  the  provisions  thereof  whether  deposit  of  carbonate  of  lime  that  forms  upon 
the  same  were  expressed  in  the  grant  or  not.  ^hem  while  being  preserved  in  a  pickle  of  lime- 
Dunng  the  currency  of  the  original  grant  an  ^ater.  From  the  known  properties  of  the  aci<l 
order  in  councilwas  passed  makinggrants  of  gold  I  ^^^  ^^  ii^  for  analogous  purposes  it  was  to  l)e 
mining  claims  in  the  district  generally  suoject  expected  that  it  would  accomplish  the  purpose 
to  a  royalty.  Afterwards,  namely,  on  the  ith^  ^  which  it  was  put.  The  purpose  was  new, 
December,  1897,  the  suppliants'  grant  was  j  ^ud  the  defendants  were  the  first  to  use  the 
renewed  in  the  same  terms  as  those  expressed  I  process  and  to  discover  that  it  could  be  prac- 
in  the  original  grant.  Held,  that  the  terms  of  ^ised  safely  and  with  advantage  in  the  business 
renewal  should  l)e  construed  by  reference  to  I  ^f  preserving  and  marketing  eggs  ;  but  there 
their  meaning  in  their  original  grant ;  and  that  j  y,^  nothing  in  the  mode  of  employing  such 
the  renewal  was  not  subject  to  the  royalty  |  gdution  demanding  the  exercise  of  the  inven- 
imposed  by  the  order  in  council.  (5.)  The  tive  faculties,  J^eS/,  that  there  was  no  in ven- 
operative  words  of  the  order  in  council  iropos-  1  ^j^^^  ^nd  that  a  patent  for  the  process  should 
ing  the  royalty  were  "  a  royalty  shall  be  levied  „ot  \y^  Bustained.  Meldrum  v.  Wilson.  198 
and  collected."    /Tfic^,  that  the  expression  quoted  ' 

contained  apt  words  for  the  imposition  of  a  tax,  •  2 Infringement-  Lantern—  Want  of  element 

but  that  such  a  tax  could  not  be  levied  without  0/  inventiveness.— Thh  was  an  action  for  in- 
legislative  authority  therefor.  (6.)  The  evi-  fringement  of  letters  patent  No.  69,088  for  an 
dence  showed  that  the  suppliant  had  paid  the  !  improvement  in  lanterns,  the  globes  of  which 
amount  of  the  royalty  claimed  by   the   Crown    could  be  lifted  vertically  for  the  purpose  of 


under  protest,  and  in  the  belief  that  payment 

WAS  necessary  to    protect  his   rights.     Heldy 

hat  he  was  entitled  to  recover  it  back.     CuA- 

PKLLK  V.  The  Kisa.      —     —     —     —     414 


lighting  the  lanterns.     One  question  in  issue 

was  as  to  whether  or  not  in  the  idea  or  con- 

ceptiou  that  if  the  bail  of  the  lantern  was  made 

,  of  the  right  length  to  drop  under  the  guard  or 
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plate  of  the  globe  the  bail  would  hold  op  the 
^lobe  while  the  lantern  was  being  lighted,  or 
in  the  working  out  of  this  idea  or  concep- 
tion there  was  invention  to  sustain  a  patent. 
Held^  that  there  was  no  invention.  Kemp  v. 
Chown.  —    —    —    —    —    __    —    306 

3 Process  for  manufacturimj  phosphorus- 
Importation  and  non-manufacture — The  Patent 
Act,  sec.  37—Interpretaiion. — A  patentee  is  not 
in  default  for  not  manufacturing  his  invention 
unless  or  until  there  is  some  demand  for  it 
with  which  he  has  failed  to  comply,  or  unless 
some  person  has  desired  to  use  or  obtain  it  and 
has  been  unable  to  do  so  at  a  reasonable  price  ; 
and  where  the  invention  is  a  process  only,  the 
patentee  satisfies  the  statute  and  the  condition 
of  his  patent  by  being  ready  to  allow  the  pro- 
cess  to  be  used  by  anyone  for  a  reasonable 
sum.  The  Anderson  Tire  Co.  of  Toronto  v. 
The  American  Dunlop  Tire  Co.  (5  Ex.  C.  R. 
100)  referred  to.  (2.)  The  effect  of  sec.  37  of 
The  Parent  Act  is  to  make  the  patent  void  only 
as  to  the  interest  of  the  person  importing  or 
causing  to  be  imported  the  article  made  accord- 
ing to  the  process  patented  ;  and  intportation 
by  a  licensee  will  not  void  the  patent  so  far  as 
the  interest  of  the  owner  is  concerned.  (3.) 
Semble :  That  the  importation  of  an  invention 
made  in  accordance  with  a  process  protected 
by  a  patent  is  an  importation  of  the  invention. 
Sed  qucere  whether  the  provisions  of  sec.  37  of 
The  PoUtU  Act  requiring  the  manufacture  in 
Canada  of  the  invention  patented,  after  the 
expiry  of  two  years  from  the  date  of  the  patent, 
applies  to  the  case  of  a  patent  for  an  art  or 
process  ?    Hambly  v.  Albrioht.&  Wilson.  363 

4 Infringement — Improvements  in  truing  up 

car  wheels — Combination — Invention — Utility.  — 
The  plaintiffs  were  owners  of  Canadian  letters 
patent  numbered  63,608  for  improved  abrading 
shoes  for  truing  up  car  wheels.  The  improve- 
ment consisted  in  the  use  of  an  abrading  shoe 
in  which  there  were  a  number  of  pockets  filled 
with  abrading  material.  Between  the  pockets 
were  spaces  or  cavities  to  receive  the  material 
worn  from  the  wheel,  the  spaces  having  open- 
ings in  them  to  facilitate  the  discharge  of  such 
material.  Prior  to  the  alleged  invention  abrad- 
ing shoes  had  been  used  in  which  there  were 
sin:ilar  pockets  filled  with  abrading  material ; 
and  other  shoes  had  been  used  in  which  there 
were  similar  spaces  or  cavities.  The  plaintiffs' 
abrading  shoe,  however,  was  the  first  in  which 
these  two  features  were  combined  or  used  to- 
gether. Held,  that  there  was  invention  in  the 
idea  or  conception  of  combining  these  two 
features  for  the  purpose  of  truing  up  car  wheels. 
(2.)  That  the  invention  was  useful.  Griffin 
r.  Toronto  Railway  Co.  ei  al.     —     —     411  j 
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PETITION  OP  RIOHT-Con^mc/  for  grant 
of  part  oj  public  domain— Breach  of— Remedy- 
Jurisdiction— Declaration  of  rigU.—The  Ex- 
chequer  Court  of  Canada  has  jurisdiction  in 
respect  of  a  claim  arising  out  of  a  contract  to 
grant  a  portion  of  the  public  domain  made 
under  the  authority  of  an  Act  of  Parliament. 
(2. )  Such  a  claim  may  be  prosecuted  by  a  peti- 
tion  of  right.  (3.)  Where  the  court  has  juris- 
diction  m  respect  of  the  subject-matter  of  a 
petition  of  right,  the  petition  is  not  open  to 
objection  on  the  ground  that  a  merely  declara- 
tory judgment  or  order  is  sought  thereby.  If 
on  the  other  hand  there  is  no  jurisdiction,  no 
such  declaration  should  be  made.  Clark  v.  The 
Queen  , {I  Ex.  C.  R.  182)  considered.  The 
Qu'Appklle,  Long  Lake  and  Saskatchewan 
Railroad  and  Steamboat  Co.  i\  The  Kino. 
-       -       -       -  -       ~       105 

A7id  see  Practice. 

TR08^B,0B,'U&— Process  for  man^racfuring— 

Importation  and  non -manufacture — The  Patent 

Aci,  sec.  ii>l— Interpretation.        ~       —       3iKJ 

See  Patents  for  Invention,  3. 

PRACTICE— 5ccttri/y  for  costs— Order  Jor— 
Practice. — Under  the  present  practice  of  the 
court  an  order  for  security  for  costs  may  be 
given  at  any  stage  of  the  proceedings  in  a  cause. 
Wood  V.  The  Queen  (7  S.  C.  R.  634)  referred  to. 
The  Boston  Rubber  Shoe  Company  r.  The 
Boston  Rubber  Company  of  Montreal.      47 

2 Contract  for  grant  oJ  part  of  public  domain 

—Breach  oJ— Remedy— Jurisdiction— Declara- 
tion oJ  rif/A/.— The  Exchequer  Court  of  Canada 
has  jurisdiction  in  respect  of  a  claim  arising  out 
of  a  contract  to  grant  a  portion  of  the  public 
domain  made  under  the  authority  of  an  Act  of 
Parliament.  (2. )  Such  a  claim  may  be  prose- 
cuted by  a  petition  of  right.  (3.)  Where  the 
court  has  jurisdiction  in  respect  of  the  subject- 
matter  of  a  petition  of  right,  the  petition  is 
not  open  to  objection  on  the  ground  that  a 
merely  declaratory  judgment  or  order  is  sought 
thereby.  If  on  the  other  hand  there  is  no  juris- 
diction, no  such  declaration  should  be  made. 
Clark  V.  The  Queen  (1  Ex.  C.  R.  182)  considered. 
The  Qu'Appelle,  Long  Lake  and  Saskatche- 
wan Railroad  and  Steamboat  Co.  ^^  Thb 
Kino.        —        —        —        _.        _       105 

3 Maritime  law— Actions  in  rem — Wages- 
Equality —  .-Priority — Costs — Pro  rata  payment 
oJ  subsequent  claims— Held,  following  the  Sara- 
cen (6  Moo  P.  C.  56),  that  when  claimants 
against  a  fund  in  the  registry  are  of  equal 
degree,  the  court  will  give  priority  to  the  dili- 
gent creditor.  (2. )  Where  the  parties  are  not  of 
equal  degree,  and  one  claiming  subsequently 
has  a  legal  priority  over  another,  such  priority 
will  be  protected  \l    he  make  his  claim  befor 
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a  decree  has  passed  for  distributing  the  fund,  ' 
but  not  afterwards.      (3.)  Where  two  claims  i 
for  seamen's  wages  were  prosecuted  to  judg-  | 
ment  before  two  similar  claims  were  allowed  ; 
by  the  court,  the  costs  of  the  prosecution  of 
the  first  two  claims  were  ordered  to  be  paid  out 
of  the  fund  in  the  registry  in  full  in  preference 
to  the  last  two  claims.     In  respect  of  the  latter 
it  was  directed  that  they  should  be  paid  in  full 
if  the  balance  of  the  fund  permitted  it,  if  not 
they  were  to  be  paid  pro  rata.     Munsex  et  al 
V.  The  "Comrade".       —       —        —       330 

4 Conflict  between   rules  of  evidence   under  \ 

Dominion  and  Frovincial  fUatutea  in  proceedings 
in  Exchequer  Court.        —         —         —        19 1 
See  Evidence. 

5 Oaminhee  proceJts  aX  suit  of  Crotru—  Writ 

of  extent — A  pftropriaXe  remedy.    —        —      32  I 
See  Writ  of  Extent.  | 

6 Contract  —  Breach  —  Set^J  ogainM     the 

Crown.        _        _        —        —        -         119 ' 
See  Set-off.  I 

PUBLIC  OFFICER—  Demurrer  to  petition  of 
right — Claim  for  nervicts  rendered  as  Commis- 
sioner under  R.  S.  C.  c.  \\')— Payment — Public 
Office. — A   person  appriinted  under  the  provi-  | 
sions  of  chapter  115,  Revijsed  Statutes  of  Can-  I 
ada,   as    a   Commissioner  to    investigate  and  I 
report  upon  improper  conduct  in  office  of  an  I 
officer  or  servant  of  the  Crown  cannot  recover  | 
against  the  Crown  payment  for  his  services  as  I 
such  Commissioner,  there  being  no  provision 
for  such  payment  in  the  said   enactment    or 
otherwise.     (2. )  The  service  in  such  a  case  is 
not   rendered  in  virtue  of  any   contract,    but  \ 
merely   by   virtue   of  appointment  under   :he  ; 
statute.     (3. )  The  appointment  partakes  more  ' 
of  the  character  of  a   public  office  than  of  a  ! 
mere  employment  to  render  a  service  under  a  ■ 
contract  express  or  implied.     Tucker  v.  The 
King.         _        _        _         _        ._        351 ; 

And  see  Crown. 

PUBLIC  VIOIBJL— Damages  to  land— Public  \ 
M?oril-— 50-51  Vict,  c,  16  nee.  16  (c)— Liability.—  \ 
It  is  the  owner  of  the  land  at  the  time  a  public  ' 
work  is  constructed  that  is  entitled  tx)  damages 
for  lands  taken  for,  or  injuriously  affected  by,  | 
such   construction,   and   not  his    successor  in 
title.     Held,  in  view  of  the  opinions  in  The 
City  of  Quebec  v.  The  Qiieen  (24  8.  C.  R.  420)  1 
that  where  the  injury   to  property  does  not ' 
occur  on  a  public  work  the  suppliant  has  no 
remedy  under  50-51  Vict.  c.  16  s.  16  (f ),  which  , 
provides  that  the  Exchequer  Court  shall  have 
jurisdiction  in  respect  of :  ''  Every  claim  against  I 
the  Crown  arising  out  of  any  death  or  injury  { 


!  PUBLIC  WORK—Continued. 


to  the  person  or  to  property  on  any  public 
work,  resulting  from  the  negligence  of  any 
officer  or  servant  of  the  Crown,  while  acting 
within  the  scope  of  his  duties  or  employment.  ' 
Where  in  the  division  of  his  land  the  owner 
dedicates  a  portion  thereof  to  the  public  for  a 
street  or  highway,  a  part  of  whicn  is  subse- 
quently taken  by  the  Crown  for  a  public  work, 
the  owner  is  not  entitled  to  compensation  for 
the  part  so  taken.  Stebbing  v.  The  Metropolitan 
Board  of  Works  (L.  R.  6  Q.  B.  37).  and  PaitU 
V.  Ihe  Queen  (2  Ex.  C.  R.  149;  18  S.  C  R. 
718)  followed.  L^todrneux  r.  Thi  Queen. 
-------1 

2 Non-repair — Liability  of  Crown — Monuj 

voted  by  Parliament — Discretion  of  Mini /iter. — 
There  is  no  law  in  Canada  under  which  the 
Crown  is  liable  in  damases  for  the  mere 
non-repair  of  a  public  work,  or  for  failure  to 
use  in  its  repair  money  voted  by  Parlinment 
for  the  purposes  of  such  public  work.  (2.)  In 
such  case  whether  the  repair  should  be  piade 
or  the  money  expended  is  within  the  discretion 
of  the  Governor  in  Council  or  of  the  Minister 
if  the  Crown  under  whose  charge  the  work  is  ; 
and  for  the  exercise  of  that  discretion  he  and 
they  are  responsible  to  Parliament  alone,  and 
such  discretion  cannot  be  reviewed  by  the 
courts.  Semble:  Although  the  channel  of  a 
river  may  be  considered  a  public  work  under 
the  managen)ent,  charse  and  direction  of  the 
Minister  of  Public  Works  during  the  time  that 
he  is  engaged  in  improving  the  navigation  of 
such  channel  under  the  authority  of  sec.  7  of  The 
Public  Works  Act  (R.  S.  C.  c.  36),  it  does  not 
follow  that  once  the  Minister  has  expended 
public  money  for  such  purpose  the  Crown  is 
for  all  time  bound  to  keep  such  channel  clear 
and  safe  foi  navigation,  or  that  for  any  failure 
to  do  so  it  must  answer  in  damages.  Hamburo 
American  Packet  Company  r.  The  Kinu.  160 

3 Contra>ct — Breach  oj — Contractor's  duty  to 

press  claims — Extra  work — Lo^'i  of  profits — 
Damages. — By  a  clause  common  to  the  several 
contracts  of  the  suppliants  with  the  Oown  for 
the  construction  of  a  public  work  it  was,  in 
substance,  stipulated  tnat  if  the  contractors 
had  any  claims  which  they  considered  were 
Dot  included  in  the  progress  certificates  it 
would  be  necessary  for  them  to  make  and 
repeat  such  claims  in  writing  to  the  engineer 
within  fourteen  days  after  the  date  of  the 
certificate  in  which  such  claims  are  alleged  to 
have  been  omitted  ;  and  by  another  clause  it 
was  stipulated  that  the  contractors  in  present- 
ing claims  of  this  kind  should  accompany  them 
with  satisfactory  evidence  of  their  accuracy, 
and  the  reasons  why,  in  their  opinion,  they 
should  be  allowed ;  and  unless  such  claims  were 
so  made  during  the  progreps  of  the  work  and 
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liiithin  the  fourteen  days  mentioned,  and  re- 
peate<l  in  writing  every  month  until  finally 
adjusted  or  rejected,  it  should  be  clearly  under- 
stood that  the  contractors  would  be  shut  out 
an<l  have  no  claim  against  the  Crown  in  respect 
thereof.  The  suppliants  did  not  comply  with 
these  provisions,  //e/rf,  that  a  petition  of  right 
for  moneys  claimed  to  be  so  due  to  contractors 
could  not  be  sustained.  (2.)  By  one  of  the 
clauses  of  the  contracts  it  was  provided  that 
the  engineer  might,  in  his  discretion,  reouire 
the  contractor  to  do  certain  work  outside  of 
his  contract.  HM^  that  there  was  no  implied  ! 
contract  on  the  part  of  the  Crown  that  work  i 
out^iide  of  the  contract  which  the  engineer 
might,  under  the  authority  so  vested  in  him, 
have  roquired  the  contractor  to  do,  should  be 
given  to  the  contractor ;  and  where  this  was  ; 
not  done  by  the  en^neer,  and  such  outside 
work  was  given  to  others,  the  contractor  is  not 
entitled  to  the  profits  that  he  would  have 
made  on  the  performance  of  such  work.  (3,) 
Where  by  a  change  in  the  plan  of  the  works 
certain  works  were  abandoned  and  others  sub- 
stituted therefor,  and  the  contractor  was  paid 
the  loss  of  profits  in  respect  of  such  abandoned 
works,  he  is  not  entitled  to  profits  upon  the 
substituted  works.  The  Gilbert  Blasting 
AND  Dreik;ino  Company  v.  The  Kino.  —    221 

4 Injurious  afffxtion  of  property  by  public  ' 

irork — Acce Hi*  to  utrttt— Damages.     —     —    318' 
Set  Expropriation,  6.  , 

RAILWAYS. -    Oovtrnmtnt   railway  —  A  cri-  \ 
dent  to  the  person — Negligence  oj  the  Crown\  i 
sertnutx — Action  hy  parent  of  deceased— Pecuni-  , 
ary  Unejif— Damages.— In   the   case   of   death 
resulting  from  negligence,  and  an  action  taken  , 
by  the  party  entitled  to  bring  the  same  under  I 
the   provisions  of   Hensed    tUtatute-s    of   Notu 
Scotia,   1900,  c.  178,  s.  5,   the   damages  should  i 
lie   calculated    in   reference   to    a    reasonable 
expectation  of  pecuniary  benefit,  as  of  right  or 
otherwise,  from  the  continuance  of  the   life. 
{2. )  Such  party  is  nob  to  be  compensated  for 
any  pain   or  suffering  arising  from  the  loss  of  ' 
the   deceased,  or  for  the  expenses  of  medical 
treatment   of  the   deceased,   or  for  his  burial 
expeui^CH,  or  for  family  mourning.     Oshorn   v. 
aUht  (L.  R.  8  Ex.  88)  distinguished.     McDoN-  | 
ali)  r.  The  Kin(j.         —         —        —        216  ■ 

RIFLE  RANGE.  -Injury  to  property  adjoin- 
iifj  -Damagt.i.         —         —         —         —        277  ( 
Sic  Expropriation,  4. 

REVENUE.  —  Revenue  stamps  —  Commercial 
vaJvf .  —  Revenue  stamps  are  not  articles  of  mer- 
cliandiMe,  and  have  no  commercial  value.  The 
KiN«;  r.  The   British    American  Bank  Note  i 
Company.      —         —        —        —        —    119 1 


REV   NUE- Con/tnMed. 

2 Ciutoms  legi«iUUi<m— Ltgidaiivt  aMikoriiy 

of  Canadicai  Parliament —IhUy  upon  foreign- 
hnilt  ship  —  ConMruetian  of  Maiutes — Initresl 
— Payment  by  Crown — lort — Orotm'g  serpont 
— Damages. — The  Parliament  of  Canada  has 
legislative  authority  to  impose  a  Customs  duty 
upon  a  foreign-built  ship  to  be  paid  upon 
application  by  her  in  Canada  for  registration  aa 
a  British  ship.  (2.)  The  provision  in  item  409 
of  The  Customs  Tariff  Act,  1897,  which  pur- 
ports to  impose  a  duty  upon  a  foreign- built 
ship  upon  application  by  her  for  a  Canadian 
register,  is  not  a  clear  and  unambigious  imposi- 
tion of  the  duty  such  as  wonld  support  the 
right  of  the  Crown  to  exact  the  payment  of 
such  duty.  (.3. )  The  Crown  is  not  liable  to  pay 
interest  except  upon  contract  therefor,  or  where 
its  liability  therefor  is  fixed  by  statute.  (4. ) 
In  the  absence  of  statutory  provision  in  such 
behalf,  the  Crown  is  not  liaole  to  answer  for 
the  wrongful  act  of  its  officer  or  servant.  Al- 
c;oma  Central  Railway  Company  r.  The 
King.        —___._       239 

3 Customs  duties — Importation  o/ste^  rails 

— Return  of  duties  paid  under  protest — Intertst 
— Law  of  Province  of  Quehec. — The  supplianta 
had  imported  at  different  times  during  the 
^ears  1892-1893  large  quantities  of  steel  rails 
into  the  port  of  Montreal  to  be  used  by  theui 
as  oonti  actors  for  the  construction  of  the  Mont- 
j'eal  Street  Railway  The  Customs  authorities 
claimed  that  the  rails  were  subject  to  duty,  and 
refused  to  allow  them  to  ))e  taken  out  of  bond 
until  duties,  amounting  in  the  aggregate  to  the 
sum  of  $53,213.;54,  were  paid.  The  supplianta 
paid  the  same  under  protest.  After  the  deci- 
sion by  the  Judicial  Committee  of  the  Privy 
Council  in  the  case  of  The  Toronto  Railway 
Company  v.  The  Queen  ([1896]  A.  C.  551),  and 
some  time  in  the  year  1897  the  Customs 
authorities  returned  the  amount  of  the  said 
duties  to  the  suppliants.  The  supplianta 
claimed  that  they  wei-e  entitled  to  interest  on 
the  same  during  the  time  it  was  in  the  hands  of 
the  Crown,  and  they  filed  their  petition  of 
right  therefor.  Held,  that  as  the  duties  were 
paid  at  the  port  of  Montreal,  the  case  had  to 
be  detennined  by  the  law  of  the  Province  of 
Quebec.  (2.)  That  on  the  particular  question 
as  to  the  interest  at  issue  in  this  case  the  law  of 
the  Province  of  Quebec  is  the  same  as  the  laws 
of  the  other  Provinces  of  the  Dominion.  (3, ) 
That  as  the  moneys  wrongfully  collected  for 
duties  were  repaid  to  the  suppliants  before  the 
action  was  brought  there  was  no  debt  on  which 
to  allow  interest  from  the  commencement  of  the 
suit.  If  at  the  time  of  the  commencement  of  the 
action  the  Crown  was  not  liable  for  the  interest 
claimed  it  could  not  be  made  liable  by  the  insti-  , 
tntion  or  commencement  of  an  action.  Laine  v. 
The  Quern  (5  Ex.  C.  R.  128),  and  Hender^n  v. 


Digitized  by 


Google 


Ex.  C.  R.  Vol.  VII.] 


INDEX. 


483 


BiEVEJSfU^— Continued. 

The  Queen  (6  Ex.  C.  R.  39)  diBtinguished. 
Algoma  Central  Badlicay  Co.  v.  The  King  (7  Ex. 
C.  R.  239)  referred  tx).  Ross  et  al  v.  The 
King.        _       —       —       -_       —        ^87 

4 Oold  mining  —  Imposition   of  royaUy— 

Tax.        -        -         -         ~        -        414 
Stt  Mines  and  Minerals. 

BIChHT — Declaration  of  Bight  where  no  Juris- 
diction in  Court        —        —        —        —    105 
See  Practice,  2. 

'ROYALTY—Oold  mining  in  Yuixm  distill — 
B.S.C.  c.  54,  sec.  91 — Imposition  of  royalty— 
Tax — Powers  of  Governor  in  Council.     —    414 
See  Mines  and  Minerals. 

SERVANT  —  Wrongful  act  by  Cro\cn\  senyint. 
See  Crown. 
—  Public  Work. 

SBT-OPP — Contract  for  Iniand  Bevenue  stamps 
— Productioti    by    method    dijftrent  from  that 
Hpecifi^d—Becovery  of  money  paid — Quantum 
meruit— Set- off  against  Crown — **  Iiair  cost  of 
production." — A  contract  between  the   Crown  ' 
and  the  defendant  company  called  for  the  pro- 
daction    of    certain    inland    revenue    stamps 
printed  from  steel  plates.     The  company  de- 
livered in  lieu  thereof  stamps  produced  from  ; 
steel  transferred  to  stone.   They  were  accepted, 
paid  for  and  used  by  an  officer  of  the  Crown  ' 
under  the  belief  that  they  were  produced  by 
the  process  specified  in  the  contract.     The  way  , 
in  which  the  stamps  were  produced  was  subse-  I 
quently  ascertained  and  the  Crown  sought  to  | 
recover  ba  jk  the  money  paid  therefor,     ffeld^  \ 
that  as  the  company  had  agreed  to  print  the 
stamps    from    steel    plates    but  printed  from 
stone,  it  did  not  produce  the  thing  bargained 
for   but  another  and  different  thing,  and  the 
Crown  was  entitled  to  recover  back  the  money  | 
paid.     Semble :  That  in  such  a  case  the  com-  ' 
pany  could  not  recover  from  the  Crown  on  a  j 
quantum  meruit  the  fair  value  of  the  stamps  | 
produced    from  stone.       Wood  v.    The   Queen 
(7  8.  C.  R.  375) ;  Hall  v.   The  Queen  (3  Ex.  ; 
C.  R.  377) ;    Henderson  v.    The  Queen  (6  Ex. 
C.  R.   39;   28  S.  C  R.  425)  referred  to.     (2.)  ' 
Revenue  stamps  are  not  articles  of  merchan- 
dise, and  have  no  commercial  value.      (3.)  The  | 
company's  right,  if  any,  to  an  allowance  for  the  ' 
stamps  in  question  depended  upon  a  right  to 
set-off  against  the  price  paid  for  the  stamps  by  { 
the  Crown  the  value   1  hereof,  ascertained,  as  i 
they  have  no  commercial  value,  by  reference 
to  the  cost  of  production.     But  no  such  right 
of  set-off  exists  against  the  Crown.     (4. )  The 
Crown  was  not  bound  by  the  acceptance  of  the 
stamps  by  its  officer.      Whether  in  accepting  | 
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\  them  he  knew  or  did  not  know  how  they  were 
'  produced,  was  immaterial.  In  neither  case 
could  any  request  or  authority  for  the  produc- 
tion and  delivery  of  the  stamps  be  implied 
against  the  Crown.  (5.)  The  Crown  having 
consejited  to  allow  the  company  the  fair  cost 
of  production  of  the  stamps,  withont  any  profit 
to  the  company.  Held^  that  as  the  company 
had  no  rignt  of  set-off,  it  must  aocept  the 
allowance  proposed  by  the  Crown  or  nothing, 
and  that  the  '*  fair  cost  of  production  "  was  not 
necessarily  the  cost  to  the  company  or  to  any 
particular  person  ;  but  the  fair  cost  to  a  com- 
petent person  with  the  necensary  capital,  skill, 
means  and  appliances  for  producing  such 
stamps.  The  King  r.  The  British  American 
Bank  Note  Company.       —        —        —    119 

2 Insolvent  bank—  Winding-up  Act — Sale  oj 

unrealized  assets — Set-off^Funds    in  hai»ds  oj 
Beceiver  General.        —       —       —      —      292 
And  see  Winding-up  Act. 

SHIPPING — A  ction  Jor  necessaries — Meaning 
of  words  *  owner  ' — *  Domicile.' — An  action  in 
rem  for  necessaries  will  not  lie  against  a  ship  if 
supplied  to  a  charterer,  who  also  engages  the 
crew,  in  a  port  other  than  her  home  port,  if  it 
is  shown  at  the  time  the  writ  issued  an  owner 
or  part  owner  was  domiciled  in  Canada.  The 
Admiralty  Act  of  1861,  sec.  5  (Imp.)  enacts  : 
That  the  High  Court  of  Admiralty  shall  have 
jurisdiction  over  any  claim  for  necessaries  sup- 
plied to  any  ship  elsewhere  than  in  the  port  to 
which  the  ship  belongs,  unless  it  is  shown  to 
the  satisfaction  of  the  court  that  at  the  time  of 
the  institution  of  the  cause  any  owner  or  part 
owner  of  the  ship  is  domiciled  in  England  or 
Wales."  By  the  Colonial  Courts  of  Admiralty 
Act,  1890,  and  the  Canada  Admiralty  Act,  1891, 
the  Admiralty  Act  of  1861  (Imp.)  is  brought 
into  force  into  Canada.  Held^  That  the  word 
,  owner  '  used  in  sec.  5  of  the  Admiralty  Act  of 
1861,  means  'registered  owner'  or  a  person 
entitled  to  be  registered  as  owner,  and  not  a 
pro  hdc  vice  owner.  The  word  *  Canada  '  is  to 
be  read  in  place  of  '  England  and  Wales.'  The 
word  '  domicile '  must  be  understood  in  the 
ordinary  legal  sense.  Semble ,  That  wherever  a 
maritime  lien  is  created  in  favour  of  any  one 
against  the  ship,  it  is  not  essential  to  further 
establish  personal  liability  against  the  owner. 
The  Roche.<?ter  and  Pittsburo  Coal  and  Iron 
Co.  V.  The  Ship  "Garden  City."       —       34 

2 A  dmiralty  (aw — Necessaries — (himer  domi- 
ciled in  Canada — Jurisdiction. — Held^  (affirm- 
inff  the  judgment  appealed  from)  that  no  action 
wul  lie  on  the  Admiralty  side  of  the  Exchequer 
Court  acainst  a  ship  (or  necessaries  when  the 
owner  of  the  ship  at  the  time  of  the  institution 
of  the  action  is  domiciled  in  Canada.     The 
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Rochester  and  PirrsBrRO  Coal  and  Iron  Co. 
V.  The  Shit  "  Garden  Cmr."      —      —      94  ; 

3 Maritime    law  —  Collision  —  Overtaken  \ 

vessel. — A  collision  occurred  between  a  sailing  i 
vessel  and  a  steamship  on  the  open  sea  at  night. 
At  the  time  of  the  collision  the  sailing  vessel 
was  close-hauled  on  the  starboard  tack  and  was 
proceeding  within  six  to  seven  points  of  the 
wind,  the  direction  of  the  wind  being  north- 
east true.  The  course  of  the  steamship  when 
the  ships  first  sighted  each  other  was  north  72 
degrees  west  true,  and  her  speed  about  14  knots. 
The  weather  was  comparatively  clear,  with  the 
moon  nearly  full,  but  obscured  by  passing 
clouds.  The  sailing  vessel  was  showing  her 
regulation  side  lights,  but  no  stern  light.  Held, 
foUowing  Inchmaree  Steamship  Company  v.  The 
Astrid  (6  Ex.  C.  R.  178,  218),  that  the  steam- 
ship was  ac  overtaking  ship  within  the  meaning 
of  Art.  24  of  the  Rules  for  Preventing  Collisions 
at  Sea,  and  as  such  was  obliged  to  keep  clear  of 
the  overtaken  vessel.  The  Afain  (11  P.  D.  130) 
distinguished.  Smith  r.  **  Empress  of  Japan.  " 
------        143 

4 Admiralty  law —Collision — Fishing  i^Mnfh 

—  Sufficiency  of  anchor  lujht — Cardtsu  navija- 
tion. — The  C.  E.  S..,  a  fishing  schooner,  while 
lying  at  anchor  on  Bank  Quero,  was  run  into 
and  sunk  by  another  fishing  vessel  the  B. ,  which 
was  changing  her  berth  in  the  night  time.  The 
weather  was  fine  and  the  sea  smooth.  The  C. 
B,  S.  was  displaying  a  light  in  order  to  comply 
with  the  regulations  ;  but  it  was  claimed  by  the 
crew  of  the  R.  that  they  did  not  see  the  light 
until  it  was  too  late  to  avoid  a  collision.  It 
was  shown  that  the  R.  had  been  fishing  in  a 
berth  four  or  five  miles  distant  from  the  C  E. 
S,y  that  her  crew  knew  that  there  were  a  num- 
ber of  vessels  fishing  in  their  vicinity,  and  that 
the  master  of  the  R.  took  no  extra  precautions 
in  sailing  at  night  over  the  closely  crowded 
fishing  grounds,  but  on  the  contrary  went  below 
himself,  leaving  the  ship  under  full  sail  to  the 
charge  of  those  on  deck.  Heldf  that  the  /?. 
was  solely  to  blame  for  the  collision.  Conwell 
V.  The  Schooner  **  Reijance."         —        181 


5 Maritime  law — Actions  in  mn — Wagti— 

Equality — Priority — Co^ts — Pro  rata  payment  oj 
subsequent  claims.— Htld,  following  the  Saracen 
(6  Moo.  P.  C.  56),  that  when  claimants  against 
a  fund  in  the  registry  are  of  equal  degree,  the 
court  will  give  priority  to  the  diligent  creditor. 
(2.)  Where  the  parties  are  not  of  equal  degree, 
and  one  claiming  subsequently  has  a  legal  prio- 
rity over  another,  such  priority  will  be  pro- 
tected if  he  make  his  claim  before  a  decree  has 
passed  for  distributing  the  fund,  but  not  after- 
wards. (3.)  Where  two  claims  for  seamen's 
wages  were  prosecuted  to  judgment  l>efore  two 
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similar  claims  were  allowed  by  the  court,  the 
cost  of  the  prosecution  of  the  first  two  claims 
were  ordered  to  be  paid  out  of  the  fund  in  the 
registry  in  full  in  preference  to  the  last  two 
claims.  In  respect  of  the  latter  it  was  directed 
that  they  shodld  be  paid  in  full  if  the  balance 
of  the  fund  permitted  it,  if  not  they  were  to  be 
piiid  pro  rata^  Munsen  et  al  r.  The  **  Com- 
rade. ——        —        —        —        —        330 

6 Admiralty  law — Collision  between  steamer 

and  sailing  vessel — Undue  speed — Rule  16 — Lia- 
bility,— Two  vessels,  a  steamer  and  a  sailing 
schooner,  were  making  for  the  harbour  of  St. 
John,  N.B.,  at  noon,  on  a  certain  day.  The 
steamer  had  passed  the  whistling  buoy,  oflf 
Partridge  Island,  and  was  sailing  a  N.  W.  by  N. 
course.  The  schooner  was  running  about  N. 
with  a  fair  wind,  which  was  very  light.  A 
thick  fog  prevailed.  The  steamer's  speed  was 
between  four  and  five  knots,  when  those  on 
board  heard  three  blasts  from  a  fog-horn  on  the 
schooner  for  the  first  time.  This  indicated  to 
those  on  board  the  steamer  that  the  schooner 
was  about  four  points  off  their  bow,  and  that 
she  was  sailing  free  in  a  northerly  direction. 
Upon  hearing  the  blasts  the  steamer  continued 
upon  her  course  at  the  same  speed.  Ten  minu- 
tes after  she  first  heard  the  blasts  the  st«anier 
struck  the  schooner  on  the  starboard  side,  with 
her  bow  about  midships,  and  stove  her  in,  the 
schooner  sinking  in  a  few  minutes.  Htld^  that 
under  rule  16  of  the  Regulations  for  Preventing 
Collisions  at  Sea,  it  was  the  duty  of  the  steamer 
upon  hearing  the  fog-signals  to  stop  her  engines, 
so  far  as  the  circumstances  of  the  case  would 
permit,  and  then  navigate  with  caution  until 
the  danger  of  collision  was  over.  The  steamer 
was,  therefore,  wholly  responsible  for  the  colli- 
sion. Roberts  v.  The  **  Pawnee."  —    —  S9Q 

7 A  dmiralty  law — Collision — Ship  at  A  nchor 

— A  nrhor- Light — Look-out —  Weight  of  Evidence 
— Credibility.- A  collision  occurred  between 
the  ^.  L.  T.y  a  ship  at  anchor,  and  a  steam- 
ship, the  L.  0. ,  proceeding  in  charge  of  a  pilot 
to  her  dock,  within  the  harbour  of  Halifax,  N. 
S.,  at  night  in  the  month  of  January.  The 
weather  was  blustering,  and  intermittently 
clear  and  cloudy.  On  arriving  at  the  quaran- 
tine grounds  the  L,  0.  had  signalled,  by  guns 
and  whistles,  for  the  medical  officer  of  the  port, 
and  then  proceeded  up  the  harbour  on  the  east 

'  side  of  (George's    Island.     After    passing  the 

i  northern  line  of  (George's  Island  the  L,  O. 
changed  her  course  westerly  toward  her  berth, 
and  in  proceeding  thereon  passed  between  the 
lights  of  two  vessels  anchored  on  the  northern 

I  side  of  that  island.  NA'hile  doing  so  she  sud- 
denly came  upon  the  A,  L,  T,  lying  at  anchor, 
collided  with  and  sank  her.     The  only  person 

I  on  board  of  the  A.  L.  T.  was  a  caretaker,  and 
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SHIPPING — CoTUtnwd. 
while  admitting  that  he  was  not  on  deck  at  the 
time,  he  swore  that  a  proper  anchor-light  was 
burning  on  his  ship.  His  statement  as  to  the 
anchor-light  was  corroborated  by  the  captain 
of  a  fishing  schooner  lyirg  close  by,  and  that  of 
some  boatmen  and  labourers  on  the  wharves. 
On  the  other  hand  the  pilot  of  the  L,  O.,  the 
captain  and  first  and  third  officers,  boatswain 
and  boatswain's  mate,  and  four  of  the  seamen, 
all  swore  positively  that  there  was  no  light  on 
the  A.  L,  1.  while  they  were  approaching  her, 
and  that  she  was  not  seen  by  any  one  until  their 
look-out  called  that  there  was  something  ahead. 
The  evidence  further  showed  that  both  the  offi- 
cers and  crew  were  alert  at  the  time  of  the  acci- 
dent, and  anxiously  working  the  ship  through 
anchored  vessels  in  the  darkness  and  bluster- 
ing weather.  HM^  that  the  state  of  facts  as 
substantiated  by  the  evidence  for  the  owners  of 
the  L.  O. ,  must  be  accepted  as  correct,  and 
that  being  so,  the  collision  and  subsequent  loss 
were  wholly  attributable  to  the  A.  L.  T.  in 
not  keeping  a  proper  light  and  look-out.  Domi- 
nion Coal  Company  i\  The  "  Lake  Ontario.  " 
___-_--403 

8 CoUiswH—Fog—ImmodercUe  Speed— Mu- 

tucUJaxdt — Damages,—  In  an  action  for  collision 
where  the  court  found  both  vessels  in  fault  for 
moving  at  an  immoderate  rate  of  speed  in  foggy 
weather,  and  that  such  immoderate  speed  was 
the  chief  if  not  the  sole  cause  of  the  collision, 
the  owner  of  the  damaged  ship  was  allowed  to 
recover  only  half  his  loss.  VVineman  v.  The 
"Hiawatha"    —      —      —      ~      —     446 

9 Duty  payable  07i  Jorfign-htiUt  ship,  —  239 

See  Revenue,  2. 

SPEED —  Under  speed — Collision  between  steam- 
er and  sailing  ressel  in  fog. 

See  Shippino,  6  and  8. 

STAMPS. 

See  Revenue,  I. 

STATUTES,  OONSTRUOTipN  OT-De 

murrer  to  petition  of  right — Claim  Jor  services 
rendered  ow  Commissioner  under  Ii,S,C. ,  c,  115 — 
Payment— Public  office. — A  person  appointed 
under  the  provisions  of  Chapter  1 15,  Hemsed 
Statutes  of  Canada^  as  a  Commissioner  to  inves- 
tigate and  report  upon  improper  conduct  in 
office  of  an  officer  or  servant  of  the  Crown,  can- 
not recover  against  the  Crown  payment  for  his 
services  as  such  Commissioner,  theie  being  no 
provision  for  such  payment  in  the  said  enact- 
ment or  otherwise.  (2. )  The  service  in  such  a 
case  is  not  rendered  in  virtue  of  any  contract 
but  merely  by  virtue  of  appointment  under  the 
statute.     (.3.)  The  appointment  partakes  more 


STATUTES,  CONSTRUCTION  OF-Con. 
of  the  character  of  a  public  office  than  of  a  mere 
employment  to  render  a  service  under  a  contract 
express  or  implied.  Tucker  v.  The  Kino.   351 

2 Customs  legislation — Legislative  authority 

of  Canadian  Parliament — Duty  upon  foreign- 
built  ship— Construction  oj  statutes — Interest — 
Payment  by  Crown — Tort — Crown's  servant — 
Damages, — The  Parliament  of  Canada  has  legis- 
lative authority  to  impose  a  Customs  duty  upon 
a  foreign-built  ship  to  be  paid  upon  application 
by  her  in  Canada  for  registration  as  a  British 
ship.  (2.)  The  provision  in  item  409  of  The 
Customs  Tariff  Act,  1897,  which  purports  to 
impose  a  duty  upon  a  foreign-built  ship  upon 
application  by  her  for  a  Canadian  register,  is 
not  a  clear  and  unambigious  imposition  of  the 
duty  such  as  would  support  the  right  of  the 
Crown  to  exact  the  payment  of  such  duty.  (3. ) 
The  Crown  is  not  liable  to  pay  interest  except 
upon  contract  therefor,  or  where  its  liability 
therefor  is  fixed  by  statute.  (4. )  In  the  absence 
of  statutory  provision  in  such  behalf,  the  Crown 
is  not  liable  to  answer  for  the  wrongful  act  of 
its  officer  or  servant.  Alooma  Central  Rail- 
way Company  v.  The  King.       —      —      239 

3 Patent  of  invention — lUeqai  importation — 

The  Patent  Act,  sec,  S7, — The  effect  of  section 
37  of  The  Paient  Act  \%  to  make  the  patent  yoid 
only  as  to  the  interest  of  the  person  importing 
or  causing  to  be  imported  the  articles  made 
according  to  the  process  patented  ;  and  importa- 
tion by  a  licensee  will  not  avoid  the  patents  so 
far  as  the  interest  of  the  owner  is  concerned. 
Hambly  V,  Allrioht  &  Wilson.       —       363 

4 Damages  to  land — Public    Work,  50 — 51 

Vict.  c.  16y  sec.  16  (  c. )— Liability.     —     _     1 
6ee  Public  Work,  1. 

b—^Qold  mining  in  Yukon  District — R.S.C,  c. 
54%  sec.  91 — Interpretation — Royalty —  Tax.    414 
See  Mines  and  Minerals. 

SUBROGATION.  — i5'*«en/»a/8  of—  Volunteer 
— Evidence. — The  doctrine  of  subrogation  is 
part  of  the  law  of  the  province  of  Nova  Scotia. 
(2. )  Subrogation  arises  either  upon  convention 
or  by  law,  but  in  the  Province  of  Nova  Scotia 
the  creditor  must  be  a  party  to  the  convention. 
It  is  not  sufficient  that  it  be  with  the  debtor 
only.  (3. )  Subrogation  by  operation  of  law  is 
recognised  not  only  by  the  civil  law,  but  it  has 
been  adopted  and  followed  by  courts  adminis- 
tering the  law  of  England.  (4.)  It  is  an  inci- 
dent of  the  doctrine  of  subrogation  that  an  obli- 
gation extinguished  by  a  payment  made  by  a 
third  party  is  treated  as  still  subsisting  for  his 
benefit.  (5.)  Where  one  is  entitled  to  be  sub- 
rogated to  the  rights  of  a  judgment-creditor 
he  is  to  be  subrogated  to  all  and  not  to  part 
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only  of  the  latter's  rights  in  such  judgment. 
Semble,  a  mere  stranger,  or  volunteer,  who  pays 
the  debt  of  another  without  any  assignment 
or  agreement  for  subrogation,  without  being 
under  any  legal  obligation  to  make  the  payment, 
and  without  being  compelled  to  do  so  for  the 
preservation  of  any  rights  or  property  of  his 
own,  cannot  invoke  the  benefit  of  the  doctrine 
of  subrogation.  The  Queen  i\  O^Bryan  —   19 

TAX. 

See  Revrnce. 

TBADE-MABK—  Trademark— Jnj  ringe- 
ment — Trade- name — StcUement  of  claim — Suffi- 


WILL — Expropriation—  Wiii—Con»trw:tion — 
Gift  over  in  the  event  of  death-  Life  estate — 
Interest  on  eompensaXion  money. — A  testatrix 
made  the  following  disposition  of  a  certain 
portion  of  her  estate:  **I  give,  devise  and 
bequeath  unto  my  niece  M.  W.  of  H.,  spinster, 
dauffht«r  of  my  eldest  sister  of  M.,  all  that 
dwelling-house  ani  lot  of  land  now  occupied 
by  me  (describing  it),  together  with  all  and 
singular  the  appurtenances  thereunto  belong, 
ing,  and  all  fixtures,  furniture,  bedding  and 
clothing,  and  all  sum  and  sums  of  money  and 
other  things  that  may  be  remaining  and  found 
in  my  said  dwelling-house  at  the  time  of  my 
decease,  and  all  debts  due  me,  save  except  as 
_  „^  hereinafter  mentioned ,  to  have  an<l  to  hola  the 
ciencp  oj — Demurrer. — In  an  action  for  infru-  I  8»»<1  dwelling-house,  lot  of  land  and  premises 
gement  of  a  trademark,  it  is  a  sufficient  alle-    aforesaid  unto  her  my  said  niece  M.  \V.,  her 


gatiou  that  the  trade-mark  used  bv  the  defend 
ant  is  the  registered  trade-mark  ot  the  plaintiff 
to  charge  in  the  statement  of  claim  tliat  the 
registemi  trade-mark  of  the,  and  the  mark 
used  by  the  defendant  are  in  their  essential 
features  the  same.  (2.)  It  is  not  necessary  in 
such  statement  of  claim  to  allege  that  the 
imitation  by  the  defendant  of  the  plaintiff's 
trade-mark  is  a  fraudulent  imitation.  (3. )  It 
is  not  necessary  to  allece  that  defendant  used 
the  mark  with  intent  to  deceive,  and  to  induce  a 
belief  that  the  goods  on  which  their  mark  was 


heirs,  executors,  administrators  and  assigns, 
forever.  But  in  case  she  should  die  without 
leaving  lawful  issue,  then  to  my  nieces  here- 
inafter mentioned  and  their  children,  being 
females."  Following  this  there  was  a  residu- 
ary gift  or  bequest  to  "the  daughters  of  my 
sisters  M.  and  H.,  and  to  the  daughters  or 
daughter  of  my  late  brother  J.  and  to  their 
children,  if  any,  being  daughters."  Heidy  that 
there  was  nothing  in  the  y^  ill  to  indicate  any 
intention  on  the  part  of  the  testatrix  that  the 
gift  over  should  not  take  effect  unless  in  her 


used  were  made  by  the  plaintiff.— The  Boston  lifetime  her  niece  M.  VV.  died  without  leaving 
Rubber  Shoe  Company  v.  The  Boston  Rub-  !  lawful  issue,  but  on  the  contrary  it  was  to  be 
BEH  Company  of  Montreal  (Limited).     —  9  I  inferred  from  the  terms  of  the  will  that  it  was 

the  intention  of  the  testatrix  that  in  the  case 

2 Infringement  —  Corporaie  name-  Use  of^ot  the  deMh  at  any  time  of  the  said  M.  W. 

wh€,n  confirting  trilh  trademark  —  Fraud —  without  leaving  lawful  issue  the  other  nieces 
Intent  to  deceive. — In  the  absence  of  fraud  or  bad  to  whom  she  left  the  residue  of  her  estate 
faith,  a  body  corporate  may  use  its  own  name  should  take  the  property.  Cowen  v.  Alien  (25 
on  goods  of  its  own  manufacture,  although  such  j  S.  (;.  R.  292) ;  Fraser  v.  Fraser  (26  S.  C.  R. 
use  may  tend  to  contuse  its  goods  with  goods!  316);  Olivant  v.  Wright  (1  Chan.  Div.  348) 
of  the  same  kind  bearing  the  trade-mark  of  ,  referred  to.  (2. )  The  property  in  question 
another  manufacturer.  (2.)  Where  the  defend-  i  had  been  expropriated  by  tne  Crown  for  the 
ants,  a  body  corporate,  had  obtained  their  |  purposes  of  a  public  work.  Held^  that  the 
name  before  a  trade  mark  with  which  such  i  suppliant  M.  T.,  the  devisee  under  the  will, 
name  was  said  to  conflict  had  been  registered  |  svh  nomine  M.  W.,  was  in  any  event  entitled 
in  Canada  by  the  plaintiffs,  a  foreign  corpora-  to  a  life  interest  in  the  compensation  money, 
tion  and  it  was  not  shown  that  the  defendants  and  that  she  might  be  paid  the  interest  thereon 
had  adopted  such  name  with  intent  to  deceive  i  during  the  pendency  of  proceedings  to  dcter- 
the  public,  nor  to  sell  their  goods  as  those  of  .mine  the  respective  rights  of  all  parties  inter- 
the  plaintiffs,  the  court  refused  to  restrain  de-  j  ested  tlierein.  Trail  v.  The  Queen.  —  98 
fendants  from  using  their  corporate  name  upon 

goods  manufactured  by  them.  Boston  Rub-  |  ^p^jjfj)iuQ..gp^Qj_/„,^,^„^^„;^._^-„^. 
BER  Shoe  Co.  v.  Boston  Rubber  Co.  of  Mon-  ,„,,  „^  Act-Sale  of  unrealized  a^Heta-Set-of- 
tkkal  (Ltd.)  _  —  —  _  187  ^^^J^fJl^  /„  ^^„^  ^y  Receiver  General- Estoppel. 
See  Industrial  Design.  "'  *  *" 


-Where  moneys,  belonging  to  the  suppliants, 
had  gone  to  form  part  of  a  fund  paid  into  the 
hands  of  the  Minister  of  Finance  and  Receiver 
General,  ns  unadministere*!  assets  in  the  case 
of  the  uis<»lvency  of  a  bank  in  proceedings 
under  the  The  Winding-up  Act  {R.  S.  C.  c.  129), 
__-___.,       -  ^  _-^    and  it  was  objected  that  the  suppliants  were 

W AY- Rtght  of  tray  over  Crovm  property  309    not  entitled  to  such  moneys  because  of  judicial 


TB  ABE-NAME  —  Trade- mark  —  Infringe- 
ment— Trade-Name  —Statement  oJ  claim — Suffi- 
ciency of— Demurrer.  —         —        —        9 
Set  Trade-Mark,  1. 


Se(  Easement. 


,  decision  to  the  contrary  in  other  litigation  in 


Digitized  by 


Google 


Ex.  C.  R.  Vol.  VII.]  INDEX. 


487 


WINDINQ-UP  KQlf— Continued. 

respect  to  the  fund  .—Held,  that  if  it  was  clear 
that  the  matter  had  been  really  determined, 
effect  should  be  given  to  the  estoppel ;  but 
that   where  to  give  effect  to  it  would  work 
injustice  the  court,  before  applying  the  rule, 
ought  to  be   sure  that  an   estoppel  arises  by 
reason  of  such  decision.      In  this  case  there 
was  no  estoppel,  and  a  reference  to  the  Regis- 
trar was  directed  to  ascertain  what  proportion 
of  the  fund  in  the  hands  of  the  Minister  pro- 
perly belonged  to  the  suppliants.     The  rule  as 
to  estoppel  stated   by  King  J.  in  Fartcell  v. 
The  f^een  (22  S.  C.  R.  558)  referred  to.     (2.) 
One  of  the  equities  or  conditions  attaching  to 
the  sale  to  H.  was  that  a  debtor  had  a  right  to 
set  off  against  his  debt  the  amount  which  he  * 
had  at  his  credit  in  the  bank  at  the  date  of  its 
insolvency.     It  appeared  that  at  the  time  of  i 
the  bank's  insolvency  certain  of  its  debtors  | 
had  at  their  credit  in  the  bank's  books  sums  i 
which  they  would,  on  payment  or  settlement  \ 
of  their  debts,  have  a  right  to  apply  in  reduc-  { 
tion  thereof,  and  the  suppliants  claimed  that 
they  were  entitled  to  be  indemnified  in  respect  \ 
of  such  reductions  out  of  the  fund  in  the  hands  ; 


I  WINDING  UP  ACT-Continued. 

of  the  Receiver  General.  Held,  that  the  sup- 
pliants were  not  entitled  to  such  indemnity. 
HooABooM  V.  The  King.  -     _    —    —    292 

WORDS  AND  TEEMS" />07nrci/e."] 

See  The  Rochester  and  Pittsburg  Coal 
AND  Iron  Co.  v.  **  The  Garden  City."   —    34 

2 "  Fair  cost  of  production.**] 

See  The  King  v.  British  American  Bank 
XoTE  Company.         ._         _         _         119 

3 "Otmer."] 

See  The  Rochester  and  Pittsburo  Coal 
AND  Iron  Co.  v.  "The  Garden  City."    —    34 

WBIT  OF  EXTENT— Oa^mishee  process, 
Crown  seeking  same — English  Order  45,  Ride  1 
— Practice. — Order  46  of  the  Knglish  Rules 
respecting  K^rnishee  process  is  not  applicable 
to  a  proceeding  by  Information  by  the  Crown. 
The  Crown's  remedy  is  by  Writ  of  Extent. 
The  Qceen  v.  Connolly,  et  al.     —    —     ^ 
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APPENDIX 


IN  THE  EXCHEQUER  COURT  OF  CANADA. 

GENERAL  OBDEB. 

In  pursuance  of  the  provisions  of  **  The  Colonial 
Courts  of  A^dmiralty  Act,  1890,"  and  of  "  The  Admiralty 
Act,  1891 "  (Canada),  it  is  ordered  that  the  following 
rule  of  Court  for  regulating  the  practice  and  procedure 
(including  fees  and  costs)  oi  the  Exchequer  Court  of 
Canada  in  the  exercise  of  its  jurisdiction,  powers  and 
authority  as  a  Court  of  Admiralty,  shall  be  in  force  in 
the  said  Court : — 

1.  Part  II  of  the  Appendix  to  the  General  Rules  and 
Orders  regulating  the  practice  and  procedure  in  Admir- 
alty cases  in  the  Exchequer  Court  of  Canada,  subdi- 
vision V,  respecting  the  fees  to  be  taken  by  the  Marshall 
or  Sheriff  is  hereby  amended  by  adding  thereto  the 
following  paragraph : — 

"Provided  always  that  in  the  Yukon  Territory  the 
Marshal  shall  be  entitled  to  take  the  same  fees  as 
those  from  time  to  time  authorized  to  be  taken  for 
similar  services  by  the  Sheriff"  in  civil  cases  in  the 
Yukon  Territorial  Court,  subject  in  any  case  of  doubt 
to  the  direction  of  the  Local  Judge  in^  Admiralty  for 
the  Yukon  Territory  Admiralty  District." 

Dated  at  Ottawa,  this  27th  day  of  January,  AD.  1902. 
(Sgd.)        GEO.  W.  BURBlDaE, 

J.E,C. 


IN  THE  EXCHEQUEE  COURT  OF  CANADA. 

GEIfBBAL   ORDER. 

In  pursuance  of  the  provisions  contained  in  the  25th 
Section  of  *'  The  Exchequer  Court  Act "  as  amended 
by  52  Vict.  ch.  88,  Sec,  2,  it  is  hereby  ordered  that  the 
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490  GENERAL  ORDER. 

following  Rule  in  respect  of  the. matter  hereinafter 
mentioned  shall  be  in  force  in  the  Exchequer  Court  of 
Canada. 

1.  Schedule  "  Z  "  to  the  Rules  and  Orders  of  the 
Exchequer  Court  of  Canada,  made  and  published  on 
the  12th  day  of  December,  1899,  respecting  the  fees  to 
Acting  Registrars,  is  hereby  repealed  and  the  following 
substituted  therefor : — 

SCHEDULE  Z. 

FEES  TO  ACTING  KEOISTRARS. 

1.  Entering  any  cause  or  matter  for  hearing  or 

trial  (to  be  paid  by  the  Plaintiff  or  Appli- 
cant)  $1.00 

2.  For  attendance  at  any  hearing  or  trial,  when 

hearing  or  trial  does  not  exceed  one  hour 

(to  be  paid  by  the  Plaintiff) LOO 

And   for  every  hour  additional  occupied  on 
such  hearing  or  trial  (to  be  paid  by  the  party 

whose  case  or  motion  ia  proceeding) 1.00 

8.    Fee  on  order  of  reference  to  special  referee  or 

referees -.    1.00 

4.  Administering  oath  to  special  referees 60 

6.  Swearing  each  witness  (to  be  paid  by  party 

producing  witness) 20 

6.  Marking  each  Exhibit  (to  be  paid  by  party  fil- 

ing same) 10 

7.  On  issuing  each  writ  of  subpoena 1.00 

8.  For  copy  of  any  document,  per  folio  of  100 

words. 10 

9.  Each   certificate    required  from    the    Acting 

Registrar  (The  certificate  required  under  Rule 

126  to  be  paid  by  Plaintiff) 1.00 

Dated  at  Ottawa,  this  twelfth  day  of  March  A  JD.  1902. 

(Sgd.)        GEO.  W.  BURBIDaE, 

J.E.a 
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